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PRESENT BY INVITATION

Rwathe Construction Company

Mr. L. M. Nyang’au - Advocate, Masore Nyang'au and
Company Advocates

Ms. Esther Muthoni - Proprietor, Rwathe Construction
Company

Procuring Entity, City Council of Nairobi

Mr. Julius Ndichu - Counsel, City Council of Nairobi

Mr. G.K. Njamura - Director of Procurement, City
Council of Nairobi

Mr. Kinuthia

Law Clerk, City Council of Nairobi

BOARD'’S DECISION

Upon hearing the representations of the parties and interested
candidates, herein and upon considering the information in all

documents before it, the Board decides as follows: -

BACKGROUND

The tender was advertised by the Procuring Entity on 16th February,
2009. The tender No.CCN/DOE/T/058/2008-2009 was for Solid Waste
Collection, Transport and Disposal contract for Kamukunji Zone. The
tender closing/opening date was first scheduled for 6t March, 2009
however it was extended to 10t March, 2009. The bids were opened in

the presence of the bidders’ representatives.




The foll(;)wing are the bidders who submitted their bids:-

Tender
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No. CCN/DOE/T/058/2008-2009 (KAMUKUN]I%
s Thomava Enterprises Company Ltd
s Puka Investment
s Rwathe Construction Company
s Commodity (Waste Management) Ltd
/s Benfewa Bins

s Joyvan Refuse Dis. And Cleaners

EVALUATION

All the s

Clause 2

(a) Con

ix bids that were received were evaluated in ¢

5.4 of the Tender Documents.

pleteness of documents

e Checked for any computational errors

(b) Tender responsiveness

or company

e VAT Registration Certificate
e PIN Certificate

e Latest City Council of Nairobi Single Busin
e Acceptable tender Security (Kshs. 100,000
form of Bank Guarantee, Cash or Ba
payable to City Council of Nairobi

e Tender validity (90 days)
3

¢ Checked whether documents were properly signed
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e Completeness of Schedule of particulars

(c) Technical and Financial Capacity
e Relevant experience
* Vehicles and equipment
e Personnel
e Finance
e Registration with NEMA

e Other experience
(d) Unit price
Clause 19.0 of the tender document provided that in addition to the

evaluation criteria stated above, the following listed parameters

would be scored and assigned weights as follows:-

Parameter Maximum ScorePercentage
Completeness of documents 3 8.33
Tender responsiveness 7 19.44

- Technical Capacity 23 63.89
Financial Consideration 3 8.33
Total 36 100

Bidders who attained a minimum score of 27 points or 75% and

above were considered for further evaluation.
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Investment, M/s Commodities (Waste Management) Ltd and M/s Juli

Investments at a bid price of Kshs.943 /= per tonne.

The Procuring Entity notified both the successful and unsuccessful

bidders on 30t April, 2009.

THE REVIEW

This Request for Review was lodged on the 11t day of May, 2009 by
Rwathe Construction Company against the decision of the Tender
Committee of the City Council of Nairobi dated 30t April, 2009 in the
Matter of Tender No. CCN/DOE/T/058/2008-2009 for Solid Waste

Collection, Transportation and Disposal.

The Applicant was represented by Mr. Masore Nyang'au, Advocate,
while the Procuring Entity was represented Mr. Julius Ndichu,

Counsel.

The Applicant in its Request for Review raised twelve (12) grounds of
Review. The Board has considered the submissions by the parties and

the documents presented before it and decide as follows:
Grounds 1, 2, 6, 7 & 8 -Breach of Section 2 and 52 of the Public
Procurement and Disposal Act.

These grounds have been combined as they raise a similar issue on

how the tender process was conducted.

The Applicant submitted that the decision made by the Procuring

Entity failed to promote competition, fairness, integrity and to increase
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In response, the Procuring Entity stated that the tender documents

contained enough information to allow fair competition among those
who wished to submit tenders. It stated further that the tender
documents provided by the Procuring Entity herein included among
other things:-The general and specific conditions, Instructions for the
preparation and submission of tenders including, the forms for
tenders, the number of copies to be submitted with the original tender,
the procedures and criteria to be used to evaluate and compare the

tenders.

As to the claim by Applicant that some bidders had been awarded
tenders for zones for which they had not bid, the Procuring Entity

pointed to Clause 20.0 of the Tender Documents which states that:

“A bidder may be considered for a zone that was not bided
for as long as he or she has attained a minimum score of 27

points or 75% in any one of the zones.”

In addition, the Procuring Entity submitted that it had not breached
Sections 2 and 27(1) of the Act. In support of this contention, it pointed
out that it had advertised the tender in two daily newspapers, namely
the Standard, and the Daily Nation, respectively, of February 16th,
2009. It further argued in this regard that the whole process was open,
transparent and accountable as evidenced by the fact that all tenderers

were allowed to witness the opening of the tenders.

The Board has carefully considered the submissions of the parties and

the documents that were presented before it.
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It is therefore clear that the evaluation process was not credible in the

form and manner it was done.

The Board has further noted that Clause 20.0 of the tender document

provided as follows:

“A bidder may be considered for a zone that was not
bidded for as long as he or she has attained a minimum

score of 27 points or 75% in any one of the zones”.

The Board finds that though clause 20.0 of the tender document
provided that a bidder could be considered for a different zone if he
attains 75% at the technical evaluation stage, the tender document did
not contain the criteria for determining how the bidders could be
moved into a different zones where more than one bidder scored over
75%.
The Board notes that for Kamukunji zone, the following bidders were
awarded the tender:-

(1) M/s Puka Investment

(i) M/s Commodities (Waste Management) Ltd

(i)  M/s Juli Investments

M/s Juli Investments had not tendered for this zone.

Accordingly, these grounds of appeal succeed.
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The Board notes that Section 53 (1) of the Act allows the Procuring
Entity to “amend the tender documents at any time before the deadline
for submitting tenders by issuing an addendum” while Clause 19.2 of
the tender document allows the Procuring Entity “at its discretion to
extend the deadline for submission of tenders by amending the tender
documents in accordance with clause 8.4 in which case all rights and
obligations of the Procuring Entity and candidates previously subject
to the deadline will thereafter be subject to the deadline extended”.
Section 53(3) of the Act further requires the Procuring Entity to
promptly provide a copy of the addendum to each person to whom the
Procuring Entity provided copies of the tender documents. The Board
also notes that Clause 8.2 of the tender document provided that any
addendum would be notified in writing or by cable, telex or facsimile

to all prospective tenderers who purchased the tender documents.

Having examined the documents, the Board notes that the tender
advertisement notice and Clause 18.2(b) of the tender document
instructed tenderers to submit their tenders to the Procuring Entity on
or before 12.00 noon of 6t March, 2009. However, on the supposed
opening date the Applicant avers that she was at City Hall and the
tenders were not opened. She further claimed that she was verbally
informed by the City Hall staff that the opening date of the tender had
been extended to 10t March, 2009. Based on the tender documents the
Board notes that the Procuring Entity prepared a Notice dated 17t
February, 2009, which is the date immediately following the
publication of the tender notice, advising tenderers on the change of

closing and opening date of the tenders.
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tenders as twenty one days. The Board notes that the tenders were
advertised on 16t February, 2009 and were scheduled to be opened on
6th March, 2009 but the closing/ opening date was extended to 10t
March, 2009. The time between the tender advertisement date and the
date of opening of tender is about 21 days. Section 55(2) of the Act
further states that “if the tender documents are amended under section
53 when the time remaining before the deadline for submitting tenders
is less than one third of the time allowed for the preparation of
tenders, the Procuring Entity shall extend the deadline as necessary to
allow the amendment of the tender documents to be taken into
account in the preparation or amendment of tenders”. This appears to
be the reason why the Procuring Entity extended the tender
closing/opening period to March 10%, 2009. In this instance, the
Procuring Entity amended the date of closing/opening of the tender
from, 6th March 2009 to 10th March, 2009.

The Board finds that the decision by the Procuring Entity to extend the
tender closing/opening was quite legitimate as it complied with

Section 55(3) of the Act.

Accordingly, this ground of appeal fails.

Ground 5 and 9 -Breach of Section 58 and 60 of the Public
Procurement and Disposal Act.

These grounds have been combined as they raise a similar issue.

The Applicant submitted that the Procuring Entity breached Section 58

of the Act by accepting and receiving some of the tenders after the
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(4) The Procuring Entity to ensure that the place where

tenders must be submitted is open and accessible and
shall provide, in that place, a tender box that complies

with the prescribed requirements.

(5)Each tender that is delivered shall be placed unopened in
the tender box-

(@) cuv v et et et et e et et e e ees e e ves e sae bes e sas wes sresaee s
©) ... .......

(7)If a tender or part of the tender is too large to be placed in
the tender box it shall be received in the manner set out in
the tender documents or the invitation to tender or, if no
such manner is set out, in the manner determined by the

Procuring entity.”

Having perused the tender opening register, minutes of tender
opening, the Board notes that the tenders were opened on 10t March,
2009 at 12.00 pm in the presence of bidder’s representatives. The
tender opening minutes shows that six tenders were submitted by the
tenderers. The Board further notes that the Applicant stated in the
supporting affidavit that M/s Dorkam Waste Enterprises brought its
tender documents out of time when half of the tenders had been
opened and handed it directly to the tender opening committee.
However, when giving oral submissions on the claim, the Applicant
was unable to explain why she, and other bidders present, did not
object to this procedure. This testimony and the contents of the

Applicant’s affidavit are denied by the Procuring Entity.
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Accordingly, Section 82 of the Act has no relevance in this tender and

this ground has no merit.

This ground of appeal therefore fails.

Ground NO. 11 & 12 - is a general statement that is not supported by
any breach of the Act.

Taking into account all the above matters, it is clear that the evaluation
and the award of this tender was not done in a fair and objective
manner, accordingly, the Request for Review succeeds and the award
to the Successful bidders for Kamukunji zone is hereby nullified and

the Procuring Entity is ordered to retender for that zone.

Dated at Nairobi on this 9t day of June, 2009

Chairman, PPARB Secretary, PPARB
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