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BOARD'S DECISION

Upon hearing the representations of the parties and interested candidates

before the Board and upon considering the information in all documents

before it, the Board decides as follows: -
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letter addressed to the Chief Executive Officer and therefore did not qualify as

a bid.

Technical Evaluation

The nine bids were then evaluated on their technical capacities based on the

following criteria:-

1) Relevant experience in consultancy & Technical capabilities

a. Organizational profile

b. Culture change projects

c. Corporate rebranding projects

2) Approach and Methodology

3) Human Resource capacity

a. Team Leader

b. Key Culture change staff

c. Key Re-branding staff

The summary of the technical results were as follows:
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Organizational profile 3 1.83 7.73 1.53 1.46 1.48 z-o I 2.83 0.88 2.63
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S=StxT+SfxPoh.

The firm that was to achieve the highest combined technical and financial

score was to be invited for negotiations.

The results of the financial evaluation were as tabulated.
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The Tender Evaluation Committee recommended that the Consultancy

Services for Organisation Culture Change and Corporate Re-branding (RFP) -
KPLC /1D/RFP/CM/02/ 09 be awarded to Ogilvy East Africa Ltd, whose

proposal attained the best combined score of 85.22.

THE TENDER COMMITTEE DECISION

The Company Tender Committee in its meeting held on 9th September, 2009

deliberated on the recommendations of the Evaluation Committee. It then

approved the award of consultancy services for organization culture change

and re-branding to M/s Ogilvy East Africa Ltd at Kshs. 243,077,585 exclusive

Of VAT.

Bidders were notified of the outcome of the tender vide letters dated 12th

October,2009
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The Applicant in its Request for Review raised five (5) grounds of review and

the Board deals with them as follows:-

Grounds 7 &2 - Breach of Sections 65(1), (2) & (3); Section 2(b)(c) & (e)

These grounds have been consolidated because they raise similar issues on

evaluation and responsiveness of tenders.

The Applicant alleged that the Procuring Entity in its evaluation and award of

the tender failed and erred to adhere to the procedure and criteria set out in

the law and in its Tender Document. It further alleged that the Procuring

Entity wrongly evaluated its technical bid giving it reduced scores and

discounting off some due scores, weights and/or marks. It submitted that this

was contrary to Clause 2.7.2(a) and (b) and Appendix A of the Tender

Document which provided for objective and quantifiable scoring without

being discretionary.

It also stated that the Procuring Entity did not evaluate the financial bids as

provided for in Clauses 2.8.3 and 2.8.4 of the Tender Document in that it

evaluated the financial bids 'before tax' instead of the total financial bid

inclusive of taxes. It further submitted that these actions were contrary to

Sections 66(7),(2),(3) (u) and (b); and Section 2(b), (c) and (e) of the Public

Procurement and Disposal Act, 2005, herein after referred to as the'Act'.

In its response, the Procuring Entity stated that in compliance with the

technical criteria and conditions set out in Appendix A of the Tender

Document, it evaluated the bids received and three bidders including the

Applicant attained the minimum 70% technical evaluation pass-mark. It

further stated that it opened the financial bids of the three technically qualified

bidders and evaluated their financial bids 'before tax' using the formulae as

8
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the successful bidder M/s Ogilvy East Africa, had a score of 87.60/700;

and M/s Scanad had scored71.88/100.

ii) The Procuring Entity computed the financial bids 'before tax' for the

three technically qualified bidders and subsequently subjected these bids

to financial evaluation using the formula set out in Clause 2.8.4 of the

Tender Document. The Applicant had a financial score of 1,00/100; the

successful bidder M/r Ogilvy East Africa, had a score of 79.67 / 100; and

M/s Scanad had scored 66.8/100.

iii)The Procuring Entity converted both the technical and financial scores

marked out of 100%, to a 70% score for technical and 30% score for

financial, which was in line with the provisions of Clause 2.14.20 of the

Tender Document which stated as follows:

"The eaaluation criteria will be based on the following weights:

a. Technical score weight - 70o/o

b. Financial score weight - 30o/oo

The Applicant had a combined score of 82.42; the successful bidder M/t
Ogilvy East Africa, had a score of 85.22; and M/s Scanad had scored

70.36.

iv)The Procuring Entity then awarded the tender to the bidder with the

highest score, M/t Ogilvy East Africa, as provided for in Clause 2.8.6 of

the Tender Document.

With regard to the Procuring Entity's use of the tenderers' financial bids

'before tax' instead of the total financial bids in the financial evaluation, the

Board notes the following relevant clauses in the Tender Document:
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Bidder Tech Score Financials with Tax
Aggregate

% Rank

A B= (AX70%\ Kshs c D= (cx30%) E=(B+D)

Landot
Associates 74.88 52.42 205.289.479 100.00 30.00 E2.42 2

Ogilvy
East
Africa Ltd 87.6 6r.32 281,970,000 72.81. 27.U 83.15 1

Lowe
Scanad 71.88 50.32 336,296,805 61.04 18.31 68.63 3

The Applicant would have had a combined score of 82.42 and the successful

tendered, M/ 
" 

Ogilvy East Africa, would have had a combined score of 83.16.

Therefore, the Board finds that the successful tenderer still emerges with the

highest combined technical and financial score. The Applicant at the hearing

also conceded that it would not have emerged with the highest combined

score had the financial bids inclusive of taxes been used.

Taking all the above into consideration, these grounds of appeal fail.

Ground 3 - Breach of Section 66 (4) and Regulation 50 (3)

The Applicant alleged that the Procuring Entity, without any valid cause or

criteria, acted in breach of the law and the conditions in its tender documents

when it failed to evaluate and award the tender to the Applicant who had

submitted the tender with the lowest evaluated price (had the evaluation been

done objectively and correctly). The Applicant stated that this was in breach

of Section 66(4) of the Act, and Regulation 50(3) of the Public Procurement and

Disposal Regulations, 2006 herein after referred to as the 'Regulations' and

hence deprived it the benefits of submitting the successful tender.
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In its response, the Procuring Entity stated that it followed the provisions of

the Act, the Regulations and its Tender Document in the processing of the

tender and therefore the evaluation process had been carried out fairly

resulting in the tender having been awarded to the bidder with the highest

combined technical and financial score.

The Board has carefully examined the documents submitted before it and the

parties' submissions.

Going by the Board's findings under Grounds 1,, 2 & 3 of the appeal, the

tender was awarded to the bidder who had attained the highest combined

score as stipulated in the Tender Document. The tender was not to be

awarded to the lowest priced tenderer but to the one who had scored the

highest combined technical and financial score. This was in accordance with

Section B2(5) which provides as follows:

"flre successful proposal shall be the responsioe proposal with the
highest score determined bV the Procuring Entity by combining, for each
proposal, in accordance utith the procedures and criteria set out in the
request for proposals, the scores assigned to the technical and financial
proposals... ....."

Accordingly, this ground of appeal fails.

Ground 5

This is not a ground of review but a statement relating to the documents

annexed to the Request for Review.
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