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17. Brinks Security Services 25. Cornerstone Security Services

18. Kenya Shield Security 26. Basein Security Services

19. Private Eye (K) 27. Race Guards

20. Radar Security 28. Kenya Shield Security

21. Riley Falcon Services 29. Cornerstone Security Services
22. Protective Custody 30. Pada Security

23. Delta Guards Ltd
24. Spur Security

EVALUATION

Preliminary Evaluation

The Preliminary Evaluation was conducted and fourteen bids were
found responsive in the mandatory criteria and preceded to the detailed
evaluation of the technical stage. The criteria for evaluation at the

preliminary stage was as follows:-

Tender Security Issuing Bank

Bid Bond Format

Bid Bond Sufficiency (Kshs. 100,000)
Confidential Business Questionnaire fully filled
Fully Completed Tender Form

Tender Validity

Company Registration Certificate

X N S O k= M=

No. of Sets Technical Documents

The bidders who did not pass the preliminary evaluation stage and the

reasons for failure are as listed.




1. Cavalier Security - bid bond format
2. Riley Falcon Services Ltd - Bid bond format
- Bid bond valid for 103 days
instead of 120 days
3. Delta Gjhards - Bid bond format
4. Race Gyards - Bid bond format
5. Budget - Bid bond fomat
6. Brinks - Bid bond format
7. Bob Morgan - Bid bond format
8. Gilly’s Qecurity - Bid bond format
9. Pada Security - Bid bond format
- Bid Bond valid for 93 days
10. Kenya hield - Bid bond format
11. Metro (fonsultants - Bid bond format
- Valid for 93 days
12. Tangle - Bid bond format
- Valid for 93 days
13. Apex Security - Bid bond format
14. Riley Services - Bid bond format
15. Bedrocky - Bid bond format
16. Private Eye - Bid bond format
It was nofed during the Preliminary Evaluation that son

received in their bid documents the page containing th
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5. Reputation

6. Social obligations

7. Other services

The summary results were asl follows:-

Bidder Score Class
1. Secure Homes - 40 Non responsive
2. Radar - 89 A
3. Guard Force - 79 C
4. Robinson - 62 Non Responsive
5. InterSecurity - 94 A
6. Basein - 78 C
7. Total - 86 B
8. Lavington Security = - 86 B
9. Hatari - 85 B
10.Protective Custody - 97 A
11.Cornerstone - 82 B
12.Spur Security - 62 Non Responsive
13.G4S - 95 A
14.Real Estate - 29 Non Responsive

The Evaluation Committee recommended the ten bidders who had attained a

score of 70% and above for their financial bids be opened.

TENDER COMMITTEE DECISION

The tender committee in its meeting of 21st August, 2009, when presented
with the list of qualified bidders and requested to approve for the opening of
the financial bids noted that the minor issue of the bid bond format caused
disqualification of majority of bidders. The bids determined responsive were

6



too few to
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2nd TECHNICAL EVALUATION

The Eval
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1. Bob Morgan - 87
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6. Brinks - 80
7. Kenya Shield - 79
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1. Riley Falcon Services - Bid bond valid fos
2. Padg Security Ltd - bid bond valid fo1
3. Metrp Consultants - Bid bond valid fos
4. Tangle Ltd - Bid bond valid fos
5. Cavalier - 66 points
6. Budget - 57 points
7. Bedrpck - 68 points
8. Private Eye - 42 points
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The Evaluation Committee then recommended the opening of the financial

bids of the eighteen qualified bids.

The Tender Committee in its meeting held on 25th September, 2009 approved
the financial opening and evaluation of the eighteen bids recommended. The

Financial bids were opened on 1st October, 2009.

Financial Evaluation

The following financial bids were opened

Bidder Scores Class
1. Protective Custody 97 - A
2. G4S 95 - A
3. Inter Security 9% - A
4. Radar 89 - A
5. Bob Morgan 87 - A
6. Lavington Security 86 - B
7. Total Security 86 - B
8. Gillys Security 86 - B
9. Hatari Security 85 - B
10. Delta Guards 83 - B
11. Riley Services 83 - B
12. Cornerstone 82 - B
13. Race Guards 81 - B
14. Brinks 80 - B
15. Kenya Shield 79 - C
16. Guard Force 79 - C
17. Apex Ltd 78 - C
18. Basein 78 - C




.

The tender

s were analyzed and recommended for award a

No. Bidder Regions awarded Guards/supervisor | Total contract price
& Dog handlers per month in Kshs.
VAT Exclusive

1. G4s Coast, Nairobi, West Kenyva 101 1,934,500.00

2. Bob Morga Nairobi 119 2,052,000.00

3. Radar Ltd Coast, Nairobi 70 1,010,000.00

4. Protective (fustody Mt. Kenya North, Nairobi, North 73 755,000.0000

Rift

5. Inter Securify West Kenva South, West Kenya 70 791,600.00

6. Lavington Yecurity Mt. Kenya South, West Kenya 58 584,000.00

7. Total Securjty Coast, West Kenya 72 855,500.00

8. Gilly’s West Kenva 59 573,100

9. Hatari Secyrity North Rift 68 719,000.00

10. Delta Guarils Central Rift, North Rift 74 741,000.00

11. Riley Servides Nairobi, West Kenya 71 1,121,350.00
12. Cornerston Nairobi, West Kenya 68 736,883.00

13. Race Guards Mt. Kenya South, Nairobi, 61 582,450.00

Central Rift

14. Brinks Mt. Kenya North 78 809,300.00

15. Kenya Shield Central Rift, North Rift 75 712,500.00

16. Guardforce Coast 47 423,000.00

17. Apex Securjty Mt. Kenya North 64 640,000.00

18. Basein Mt. Kenya North, Coast, Nairobi 94 799,000.00

Total Kshs. 15,840,183.00

5 follows:




THE TENDER COMMITTEE DECISION

The Company Tender Committee in its meeting held on 29t October, 2009
awarded the bids as recommended by the Evaluation Committee at a total

annual cost of Kshs. 190,082,196.00

Unsuccessful bidders were requested to pick their bid bonds and Financial
Evaluation vide letters dated 16t October, 2009. On the same day the
successful bidders were issued with a letter from the Procuring Entity titled
“Addendum No. 2 to the tender No. KPLC/1C/9A/PT/20/08/09 for
Provision of Security Guarding Services. The letter requested the bidders to
extend the tender validity from 20t October, 2009 to 19t November, 2009 and

further extension of the tender security to be valid up to 19t December, 2009.

THE REVIEW

The Applicant, M/s Cavalier Security Ltd lodged the Request for Review on
30t October, 2009 against the decision of the Tender Committee of the Kenya

Power and Lighting Company Ltd in the matter of tender No.
KPLC/9a/pt/20/08/09 for the Provision of Guarding Services 2009 - 2011.

At the hearing, the Applicant was represented by Mr. Morris Kimuli,
Advocate while the Procuring Entity was presented by Mr. Joseph

Munyithia, Advocate and Mr. Owiti Awuor its legal officer.

The Applicant raised seven grounds of Review and urged the Board to make

the following orders:-

1. The procurement process be terminated.
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The Applicant further stated that Regulation 77 (6) stated that the fees
chargeable for filing a Preliminary Objection shall be as set out in Part II of
the Fourth Schedule. This it added, presupposes a written notice that is filed
with the Secretary of the Board duly assessed for the fees payable and
properly served. It argued that the regulations do not give an opportunity for
any oral application or for any preliminary point to be raised outside the time
limits provided by the law. It further stated that a preliminary objection
must be separately filed and paid for and that any preliminary objection that
is filed without having been paid for separately would be contrary to
Regulation 77 (6). It concluded by applying that the Request for Review be

heard on its merits.

Ruling of the Board on the Preliminary Issue:

The Board has considered the submissions by the parties and the documents

that were presented before it.

The Board finds that the Request for Review was filed on 30t October, 2009
and was served to the Procuring Entity by the Secretary of the Board on 2nd
November, 2009. The Board notes that the Procuring Entity filed its response
on 13* November, 2009 and the response raises the preliminary matters on
the issue of time limitation and the jurisdiction of the Board. The Board
further notes that Regulation 77 (1) requires a party to file a Preliminary
Objection at least five (5) days from the date of being notified. The Applicant
did not comply with the provisions of Regulation 77 (1) and if the Procuring
Entity is allowed to raise the preliminary objections at this stage, this would

amount to an ambush on the Applicant.

Consequently, the Board disallows the application by the Procuring Entity

and directs that the Request for Review to proceed to hearing as the
12
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evaluation completed on 31t July, 2009. It explained that in its review of the
first Evaluation Report, the Tender Committee noted that the issue of bid
format had caused disqualification of a majority of bidders and as a result the
remaining firms determined to be responsive were too few to offer the
required services and this curtailed competition. The Tender Committee then
approved and allowed bidders who had been disqualified due to bid bond
format only to proceed to technical evaluation. The Procuring Entity stated
that the Applicant was one of the bidders who had been reinstated for
technical evaluation. It further stated that the Applicant’s bid was then
evaluated in accordance with Clause 6.3.2 of the Tender Document and it
scored 66 marks in the technical evaluation and was hence disqualified from
proceeding to financial evaluation for failing to attain the cut off mark of 70.
It concluded by explaining that the Applicant had not submitted the required
evidence in its Bid to prove its claims that it was qualified to be awarded the

tender.

The Board has carefully examined the documents submitted before it and the

parties’ submissions.

The Board notes the provisions of Section 66(2) of the Act which state that the
evaluation and comparison shall be done using the procedures and criteria
set out in the tender documents and no other criteria shall be used. The Board
also notes that Regulation 49(1) states that upon completion of the
preliminary evaluation, the evaluation committee shall conduct a technical
evaluation by comparing each tender to the technical requirements of the

description of goods, works or services in the tender document.

The Board observes that the Tender Document set out the procedures and

criteria for evaluation in the following relevant clauses:
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The Board observes that the evidence provided by the Applicant, in support

of this requirement, was a letter from KEBS dated 25 June, 2008 with a
heading ISO 9001:2000 Training informing the Applicant that it had chosen
Riccati College to train the Applicant’s staff on ISO 9001 Quality Management
Systems. The letter advised the Applicant that the College would give the
Applicant its quotation for the training and proceed to provide training as
per the Applicant’s requirements. The letter concluded by requesting the

Applicant to contact the Principal of the College on the matter.

The Board finds that from the contents of this letter alone, written over a year
before the tender under review was called, it is not evident that the Applicant
was in the process of obtaining ISO certification at the time the tenders were
called. What is clear is that Riccati College had been chosen by KEBS to
provide training but not whether a quotation was given to the Applicant by
the College; or whether the Applicant accepted the quotation; or whether the
College provided the necessary training; or whether this training was indeed
for ISO certification, and if it was, whether the certification was in process or

had been abandoned at the time tenders were called.

From the foregoing, the Board finds that the Applicant did not provide the

evidence required to score marks in this criteria.
Reason 2
List of Guards submitted was 162 in number and hence did not meet the minimum

requirement of 200.

The Board notes that at the hearing, the Applicant conceded that the list it

provided was for 162 guards and not the 487 stated in its Bid. Accordingly,
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manual. The Applicant did not provide trainees’ certificates or reference

letters from/ of trainers.
The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

Reason 5

Guards are only checked once contrary to the requirement of minimum two times a
day.

The Board notes that the requirement in Tender Clause 6.3.2(3g) was for a
bidder to state with relevant documented records the frequency of

supervision per 12 hour shift with a minimum requirement of two times.

The Board observes that the evidence provided by the Applicant, in support
of this requirement, was a Spot Check Report for 18 and 19 June, 2009 carried
out by a Charles Mboya. The Board further observes that the Spot Check
records show that on 18 June 2009, the check on the guards at CBK started at
6am and finished at 7am; thereafter, the supervisor carried out a check at
Deliverance House from 7.30am to 7.45am, with no further spot checks
recorded that day. The records for 19 June 2009, show that a spot check was
carried out at Loita House starting at 6am and ending at 7.30am with no
further spot checks recorded on that day. From the evidence presented by
the Applicant, the Board finds that the frequency of spot checks was once
daily.

The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

Reason 6
No evidence of other services like backup systems, ICT etc.

18




The Board
bidder to
services C

from licens

The Board

of this req

of a licence¢ from CCK to establish a radio communication

from CCK
its VHF A]

complete and return form RF6 to facilitate the issuance

Applicant

The Board

required tc

Reason 7
No evidenc
other modes

The Board

make paymnent through banks but through the Postal Corj

technical e
awarded t

payment.

Reason 8

No evidence

notes that the requirement in Tender Clause

iing authority.

did not provide evidence of clientele for these s¢

therefore finds that the Applicant did not pr

» score marks in this criteria.

> of payment through banks, though there is evider
1.e. Postal Corporation of Kenya.

notes that the Applicant conceded at the hea:

valuation scoresheet, the Board finds that the /

of payment before 5% of the following month.

19

[T and give evidence of clientele complete wi

observes that the evidence provided by the At

informing the Applicant that it has been assigr

arm radio network of 5 alarm units and requiri:

indicate whether they provided intruder alarm service

th releva

plicant, i

1irement, were a copy of a receipt from CCK for frequeng

rvices.

bvide the

ing that
pboration.

Applicant

ne score that was allocated for any other acceptable modg

6.3.2(9)

station; a1
ed a freq
ng the Ap

of the lic

ce of payn

wvas for a
5, backup

nt licence

n support
'y; a copy
nd a letter
uency for
plicant to

ense. The

evidence

nent using

it did not
From the

had been

> of salary




The Board notes that the requirement in Tender Clause 6.3.2(2k) was for a
bidder to show evidence of salary payment to guards - latest date should be

5th of the following month.

The Board observes that the evidence provided by the Applicant in its
submitted Bid, in support of this requirement, was a payslip for the month of
May 2009 for which the payee signed as having received payment on 30 June
2009. The Board further observes that in its Request for Review, the Applicant
had included a payslip which was not in its original submitted Bid, and that
this payslip showed payment as having been received on the 5% of the

following month.

From the evidence presented by the Applicant in its original submitted Bid,
the Board finds that there was no evidence to show that salary payments
were done before the 5% of the following month as required in the criteria.
The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

Reason 9

No evidence of Trade Union membership.

The Board notes that the requirement in Tender Clause 6.3.2(21) was for a
bidder to provide evidence on whether its guards are members of a trade
union indicating the name of the union.

The Board observes that the evidence provided by the Applicant, in support
of this requirement, was its letter to the Procuring Entity stating that it is a
member of Protective Security Industry Association (PSIA) which it stated
was a member of the Federation of Kenyan Employees (FKE). From the
letter presented by the Applicant, the Board finds no evidence as to whether

the Applicant’s guards were members of any trade union.
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The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

From the foregoing, the Board finds that the Applicant’s bid was evaluated
using the procedures and criteria set out in the tender documents and finds

no evidence that any other criteria was used.

Accordingly, these grounds of appeal fail.

Grounds 3, 4 & 6 - Breach of Section 66(3)

The Applicant alleged that the evaluation criteria adopted by the Procuring
Entity was not objective and quantifiable which was contrary to Section 66(3)
of the Act. It added that the criteria adopted was not clearly expressed so as
to be applied fairly and in accordance with procedures taking into account

price, quality and service contrary to the provisions of Section 66(3)(b) of the
Act.

In its response, the Procuring Entity stated that the evaluation criteria stated
in the Tender Document was clearly expressed and was applied fairly. It
further stated that during the pre-bid meeting the bidders were advised to
pay attention to Clause 3.4.2 of the tender document which instructed
bidders to examine all instructions, forms, provisions, terms and
specifications in the Tender Document and that failure to furnish all
information required would be at the bidders’ risk. It concluded by declaring
that the Applicant had not sought any clarification on the tender documents

as allowed under clause 3.5.1 of the Tender Document.

The Board has carefully examined the documents submitted before it and the

parties’ submissions.
22




The Board
criteria us
possible, |
expressed

considerat

From the k
the criteria
that the Aj
the Applic
tender, ca
awarded v

due.

According

Ground 7
The Applig
Regulatior
opening o
mandatory
Applicatio
Administr

this groun

In its resp

technical ¢

notes the provisions of Section 66(3) of the Act

pe objective and quantifiable; and that each
so that it is applied in accordance with the pro

jon price, quality and service for the purpose of

oard’s findings under grounds 1, 2 & 5 of the af
set out in the Tender Document was objective
pplicant’s Bid, containing documentation preser
ant in support of its claim that it was qualified
uld be evaluated against each of the set ci

vhere they were due and no marks awarded w

ly, these grounds of appeal fail.

- Breach of Section 66(6) and Regulation 46
rant alleged that the Procuring Entity breached t
by failing to evaluate the tenders within a per:
f the tenders. It submitted that the stipulated
. It cited the High Court decision in a Jud
n No. 540 of 2008 Republic versus The P
ative Review Board and Kenya Revenue Auth

1 of appeal.

onse, the Procuring Entity explained that it h

valuations and conceded that the whole proce

23

which sta

ed in evaluation and comparison of tenders must, to {

redures t¢

criterion

pvaluation

peal, it is
and quan
ited as ev|
to be aw
riteria wi

here they

he said Se
od of 30
30 day pg
icial Rev
ublic Prg

ority in s

hd carrieq

»ss took 1

te that the

he extent

must be

king into

=

clear that
tifiable in
idence by
arded the
th marks

were not

ction and
days after
rriod was
iew Civil
curement

upport of

1 out two

nore than




the mandatory 30 days provided for in the Regulations. It argued that it was
not barred by the Act or the Regulations from using a three tier evaluation as
long as the process was set out in the tender document. It further argued that
because it had the power to extend the Tender Validity Period, amend the
Tender Document and cancel the entire process, then, it could extend the time
for evaluation beyond the mandatory period stipulated in the Regulations. It
averred that the Regulations provide for the process and procedure thus any
failure to follow the Regulations but to substantially comply with Section
66(6) as read with Section 2 of the Act was not fatal to the tender evaluation.

It concluded that there was no prejudice suffered by the Applicant.

The Board has carefully examined the documents submitted before it and the
parties” submissions and notes the following relevant dates/events in this
matter:

i) Tenders were closed/opened on 21st July, 2009;

ii) Section 66(6) and Regulation 46 requires that the tenders be evaluated
within a period of 30 days after opening of the tenders, therefore

evaluation should have been concluded by 20t August, 2009;
iii) The Procuring Entity carried out two technical evaluations;

iv) The first technical evaluation was concluded on 31t July, 2009;

v) The results of this evaluation were presented to the Tender Committee
who on 21 August, 2009, approved and required the inclusion of
bidders who had been disqualified for bid bond format only in the

technical evaluation;
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