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BACKGROUND OF AWARD

This tender was first advertised by the Procuring Entity on 16s June, 2009.

The initial closing/opening date of the tender was 21't August, 2009 before

it was extended to 4ft September, 2009. Out of the twenty three bidders

who bought bid documents, the following bidders submitted their bids

before the deadline for submission of tenders. These were as follows:

Evaluation

This was conducted jointly by the Procuring Entity and the consultants. It

was done in three stages namely preliminary stage to determine eligibility

of tenders, technical evaluation and commercial evaluation stages in that

order.
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BIDDER'S NAME QUOTED
PRICE (Euro)

BrD BOND (YES/NO) REMARKS

1. Burmeister & Wain
Scandinavian
Contractor A/S

90,645,000 Yes Exclusive of
Taxes

2. Man Diesel SE
89,700,000 (By swift message) not

in Bank letterhead.
Exclusive of

Taxes

J.

Unatrac International 95,600,000

Yes
4. Wartsila OY 77,700,000 Yes



Tender bili

Tenders ere required to provide evidence of their eli ibility p

1, Part B of the Tender Instructions to demons

based on the following criteria:

mpletion of five thermal plants of over 50 MW

t ten vears.

te their

rsuant to

ligibility.Clause

This w

a) ch wit the

tremen

cessful completion of two projects of similar mplexity in Africa

ln the last five years.

c)c rtification of ISO 9001 or be able to show that isting qu lity

trol systems are equal to this standard.

A ual turnover of more than $200 million per y

E idence to meet technical criteria for engine sel tion as vided

f under Section 7.7.2 of the tender document.

0E idence of capability and adequacy of resources o carry o t the

c tract.

The bi submitted by the Applicant and Unatrac were fo

d)

e)

e for failing to comply with the eligibility

nd non-

. Among

for being non-responsive were its failu to su it tender

in the form prescribed by Clause 13.1 and 3.2 of t Tender

Instructi in that it was not in the letter head of bank; rt of the

instructi ns were in Germany and not in the En lish lan uage as

respons

the reas

security

Prescrl In addition, the Swift

from a local bank.

instructions were not

Nevertheless the ev

m with a

guarant uation mmittee



included the bids submitted by the Applicant and Unatrac International

Ltd in the technical evaluation for comparative purposes.

Technical Evaluation

The technical evaluation was conducted to determine the responsiveness of

the tenders to the specifications set out in the tender document. It was

based on the following technical requirements:

(u)

(d)

(")

(b)

(.)

Overall completeness and compliance with the Technical

Specifications and Drawings; deviations which are declared

and not declared; suitability of the facilities offered in relation

to the environmental and climatic conditions prevailing at the

site; and quality, function and operation of any process control

concept included in the bid.

Achievement of specified performance criteria by the facilities.

Typ", quantity and long-term availability of mandatory and

recommended spare parts and maintenance services.

Project organrzation to execute the works and experience and

qualification of key staff.

Alternative technical solutions, where permitted, were

evaluated in similar manner.

The engines were required to be: -

. Capable of running on HFO



Capable of conversion to run on natural

Turbo-charged, charge-air cooled four

ignition and heavy-duty type.

The total continuous power of the genera ing in th range of

110-122MW measured at the outgoing

Unit sizes of at least 15 MW

in the ture.

pressionke co

feeder inals.

design d ample

envi ent

fered are

with a

& Wain
e. Hence

t to lheat rate,
criteria and

Provision of evidence to prove that the gines

capable of performing the drV s fied an

minimum of routine/periodic maintena

The bi submitted by Wartsila Finland Oy and B rmeister
Scandin vian Contractor A/S were found substantiall resDonsl

I

they qu ified for commercial evaluation.

Evaluation

Manufacturer's existing range of proven

operating experience under conditions an

carried out by evaluating the base price with
capacity. Theelivery period and plant

dence adjustments were:

This wa
project
corres

Heat rate: the tender heat rate is adjusted by aluating it against
the lowest heat rate provided and adjustin
$100,000 per kJlkWh.
Programme: $230 /kW /year for each month,
than (or less than) 12 months

its diff nce by

part , greater

Installed capacity: The actual tender price
levelise all the tenders at120 MW

kWisa justed to
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4. Deviations: declared or non-declared and any omissions of plant
or equipment.

After the price comparison of bids after adjustments, Wartsila Finland Oy

emerged the lowest evaluated bidder and was recommended for the award

of the tender at its tender sum of € 77, 700, 001.00 which is equivalent to

Kshs. 8,529,385, 520.00 at Exchange rate of 1 Euro = Kshs. 109,7733.

In its meeting held on L2th October, 2009, the Tender Committee concurred

with the recommendation of the evaluation committee and awarded the

tender to Wartsila Finland Oy

Letters of notification of award to the successful and unsuccessful bidders

are dated 18th and 26th October,2009.

THE REVIEW

This Request for Review was lodged by Man Diesel SE on 30ft October,

2009 against the decision of the Tender Committee of the Kenya Electricity

Generating Co. Ltd, Procuring Entity dated 16ft October,2.009 in matter of

tender for Engineer, Procure and Construct Contract for Kipevu III
Thermal Power Plant. The Applicant was represented by Mr. Joseph

Munyithya while the Procuring Entity was represented by Mr. Kiragu

Kimani, both Advocates.

The Applicant has raised ten grounds of appeal and urged the Board to

order that:



(a)The decision of the Procuring Entity to a

WARTSILA BV be nullified;

(b)Debar any guilty party from participati

(c) Order the Procuring Enti$ to pay costs

ard the

in future ers.

this A ication.

The Boa has listened carefully to the submissions by parties

conside all the documents before it and decides as fo ows.

GROU D NO. 1. - Breach of Clause 1.0.5 of the Tender

The Ap
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con
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whereas
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to reflect changes in the cost elernents... " It a

use (b) was to take away that which is given b

d to abuse by the Procuring Entity.

, the Procuring Entity submitted that Clau

t was clear and was understood by all bid

t Clause 10.6 referred to the prices as "specif

d, accordingly, the clause had to be read

t. It further stated that indeed, paragraph

d nullified the option for bidders to quot

le Price. Hence all the bidders submitted their

ce. The Procuring Entity argued the Applicant

s in tha

fixed p

ed, ttPri

ued that

sub-cla

10.6 of

It stat

ether wi

0.6(a) of

a Fixed

ids in

hould haFixed e sought



clarification pursuant to Clause 6 of the tender document if it felt that

Clause 10.6 was ambiguous.

The Board has carefully considered the submissions of the parties and the

documents that were presented before it.

The Board notes that Clause 10.6 of the Tender Documents provides two

alternatives to bidders which are contradictory. This had the potential to

render comparative evaluation of the prices quoted difficult, if not

impossible. However, this contradiction was cured by the Bid Data Sheet

which amended the Instructions to Bidders by stating that the "Prices shall

be fixed." Further, the tender documents provided that in case of

contradiction between Inshuctions to Bidders and the Bid Data Sheet, the

later shall prevail. The Board finds that as a result of this amendment all

the bidders, including the Applicant, quoted fixed prices.

Accordingly, this ground of appeal fails.

GROUNDS 2. 3 and 4: Breach of Sections 66, 65(3) (b) and Z(d)

These grounds have been consolidated as they raise similar issues

regarding the evaluation and award of the tender.

The Applicant submitted that the evaluation criterion set out in clause

26.1(d) of the Tender Document offends the mandatory provisions of

Section 66 of the Public Procurement and Disposal Act, 2005 (hereinafter

the Act) the clause in question provides that:-



Employer will carry out a detailed eval ation of

usly determined to be substantially res

nt the following factors:

(")..............

(b)..............

(.)...............

(d)Any other factors, if any, listed in the

the bids

into

id Data heet, or

to into

t to the ring

ld use to

that the Employer deems necessary or

consideration."

The Ap

criterion

Procuri

bids. It

Entity

evalua

Entity

lmDunr
I

constitu

Tender

had the

the Act.

It fu

icant argued that this was not an objectiv and q tifiable

as provided in Section 66(3) of the Act as it ld be d by the

Entity to chose and use any undisclosed cri ia to ev luate the

ubmitted that the wording of the clause left

use its prudence in deciding which other fac it sho

e, thebids, and that since one cannot quantify prud

uld abuse the provision by using any criteria

. It argued that the offending clause in the

urrng

t deem fit, with

ender uments

a privilege which the Procuring Entity had

uments, and not by virtue of the Act or the

cquired nder the

egulati Its use

tial to erode the objectives of the Act as se out in tion 2 of

submitted that Clause 26 (1) (d) offend the pro isions of

(d) of the Act by giving the Procuring Entitysection
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that is not a standard procedure or criteria in international standards or

standards used in international trade.

In response, the Procuring Entity submitted that the evaluation was carried

out strictly in accordance with the criteria set out in the tender documents.

It argued that whereas clause 26. 1(d) allowed it to consider any other

factors in conducting evaluation; it had not resorted to this provision and

had, instead, carried out evaluation solely on the basis of the other criteria

which are specified in the tender documents. In support of its argument in

this regard, the Procuring Entity cited the case of Vestergaard Fradsen SA

a. The Procurement and Supply Management Consortium/fuIinistry of
Henlth [Application Number 40/2004, in which the Board found that

although certain Clauses in the tender documents did not conform to the

Act, these clauses had not been used by the Procuring Entity in carrying

out evaluation and, therefore, there was no breach of the Act.

The Procuring Entity further cited the case of Delf Systems Limited a.

Stima Sacco Society Limiteil [Application No. 45 of 2005] in support of its

contention that it had not invoked clause 26.1(d). It pointed out that in that

case the Board had ruled that because the act alleged to have been in

violation of the Act had not formed part of the criteria used in evaluating

the tender in question; there was no breach of the Act.

As to breach of Section 71(d) of the Act, the Procuring Entity submitted

there was no such breach.



The notes the provisions of section 66(3) of the ct whic states as

follows:

following requirements shall apply

and criteria referred to in subsection

The criteria must, to the extent possible,

quantifiable."

be obi

The a ment advanced by the Applicant is that cla se 26.1 d) of the

tender

Procuri

ocuments is in breach ives the

g Entity wide latitude to

subsecti ns (a), (b) and (c), which are objective, in eva uating

The qu tion for determination by the Board on this und is w ether the

question is objective and quantifiable wit n the ning of

) (a) of the Act. The procurement system i Kenya i anchored

on the jectives and principles set out in section2 of Act. O of these

objectiv is transparency. The term is not defined in t definiti

of this section inso

use criteria other tha

rasit
those di losed in

tenders.

ofm

n section

ures that

t functi as ways

ll pre di losure of

enter thehen th

tem. The

ties to set

clause i

Section

of the t. However, its meaning is made clear by u

Procuri Entities are required to take in the procu

of mani ting transparency. These measures include f

the cri ia of evaluating tenders to all bidders so that

arena o mpetition, they will do so on an even playin field.

Evalua is everything in a fair and just procu ent sy

Act is thus to enjoin Proc
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out in the tender documents procedures and criteria to be used in

evaluating bidders and to use only those criteria in evaluating the bids, in

order to avoid judging bidders by different yardsticks. Section 66(2) of the

Act is clear as to this intention. It provides that:-

"The evaluation and comparison shall be done using procedures

and criteria set out in the tender documents and no other criteria

shall be used."

In order to even the playing field further in the interest of transparency, the

Act further requires Procuring Entities not only to disclose the criteria of

evaluation, but also to make these criteria objective and quantifiable.

Section 66 (3) (a) of the Act is thus designed to ensure that no criteria shall,

to the extent possible, be clouded with ambiguity so as to permit

manipulation of the evaluation process by procurement officials.

Having carefully considered the wording of Clause 26.7(d), the Board is of

the view that the clause offends section 66(3) (b). However, the Board notes

that in the evaluation of the bids, the Procuring Entity did not use this

offending provision.

Accordingly, notwithstanding this defect in the Tender documents, the

Board finds that there was no breach of section 66 of the Act.

As to breach of section 71(d) of the Act the Board finds that the section

deals with standards to be used in specification of technical requirements,

14



These unds of appeal therefore fail.

GRO No.5 AND 7: BREACH OF SECTION 31 THE A

and not

section

The A

details

Astoa

that it

the criteria to be used in evaluating the bid

oes not apply to the issue in dispute.

licant submitted that clause 2.2(f) required a

any litigation or arbitration proceedings in w

y suits against the Successful Bidder, the P

Accord ngly, the

bidder provide

ich the erer is

umber of

in Kenya.

involv It averred that Successful bidder was the su ofa

law sui in Finland which touched upon some past p urement

It invi the Board to carry out investigations to verify is claim

ring En

the cla

stated

by the

Applica

as not aware of any such actions and term

t as mere speculations.

The rd notes that the tender documents required

f litigation. In compliance with this require

bmitted a statement dated August 37"t,2009 i which it tates that

t involved in any litigation or arbitration. The rd fu er notes

that claim by the Applicant that the Successful

details

bidder

it was

bidders

ent the

dder ha

event it

es.

submit

ccessful

pending

s not thelitigatio against it is not backed by any facts. In an

functi of the Board to investigate claims made by par

Accordi y this ground of appeal fails.
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GROUND 6: BREACH OF SECTION 56 AND REGULATION 46

The Applicant submitted that the Procuring Entity breached Regulation 46

by failing to evaluate the tenders within 30 days. It stated that the tenders

were opened/closed on September 4th, 2009, and evaluation carried out

between Septembgl ! and 18. It further pointed out that thereafter, between
'l.zth and 16th October, the Procuring Entity sought clarifications from

bidders. It argued that the decision by the Procuring Entity to seek

clarifications from bidders after the evaluation was supposed to have been

completed was an illegal procedure as that put the evaluation beyond the

statutory period of thirty days. In its view the evaluation period ended on

the 3'd or 4th of October, counting from the date of the opening of the

tenders, which was on September 4s. It submitted that the effect of this

decision was that the mandatory evaluation period was extended as

clarifications were being sought, which is an illegality in terms of

Regulation 46.In support of this contention the Applicant cited Regulation

46,which states that:-

"A procuring entity shall, for purposes of section 56 of the Act,

evaluate the tenders within a period of thirty days after the

opening of the tender."

In response, the Procuring Entity stated that due to the magnitude and

nature of the tender it was considered prudent to seek clarifications from

bidders in accordance with the provisions of section 62(1) of the Act which

states that "The procuring Entity may request a clarification of a tender to

assist in the evaluation and comparison of the tenders." It further stated

16
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2"d Oc ber,2A09,

lation the case

uthority

12, that

must be

t in High

e Review

No.

that

dealin with the

e Tender

the 17th

Tender

made the

kinds of

after the

Board d occasion to deal with the meaning of this

La Rue International Ltd. v. Kenya

IAppli tion No. 68/200n. In that case the Board sta at pa

"This

compl

ation is worded in mandatory terms and

with without deviation." Further, the Boa

Court i Republic versus the Public Procurement

Board a d the Kenya Revenue Authority [Mi App

540 of f, Nyamu, J stated at page 24 that "It is to the

the sion is worded in mandatory terms..." w

lation.

of De

said R

ore

The rd further notes that according to the Min

Evalua n Committee, the evaluation was comp

Septem

Commi

award

tes

*ed

;entr, 2009 and its recommendations for award

ee. The Tender Committee met on 12ft October

the Successful Bidder. It is not clear as to what

ions were sought and *hy this was nec
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evaluation had been completed. There was neither oral evidence given

during the hearing nor explanation on the face of the report by the

evaluation committee to shed light on this matter. In the absence of such

evidence, the Board has no choice but rely only on the report of the

evaluation committee to speak for it. The record shows that the evaluation

was completed on 17th September, 2009. In the circumstance the Board

finds that the evaluation was done within the statutory period of thirty

days as per Regulation46.

Accordingly, this ground of appeal fails.

GROUNDS 7A AND 78:

The Applicant did not argue the issues raised in groundsTA of the Request

for Review and therefore the Board need not comment o it.

GROUND 8:

The Applicant abandoned this ground at the hearing.

GROUND 9: Breach of Regulation 52(2)

The Applicant submitted that it had submitted the required bid bond to the

Applicant in compliance with clause 13 of the tender documents, and

further that by the Procuring Entity failing to evaluate its bid, it had been

prejudiced. It referred to clause 13.3 of the tender document which states

that:

"The bid security shall, at the Bidder's optiory be in the form of a

bank guarantee from a reputable bank selected by the Bidder and
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form of
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not "
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" a local
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ocument

bank and
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the format of bank guarantee shall be in

of bid security included in the bidding

that the bid security, which was dated 28th Au ust 2009, as in the

swift transmission and was addressed to the Entity. It

hat the Procuring Entity erred in rejecting its bid secu ity on the

t it was not issued by a local bank as the er doc ents did

ire this. It submitted that clause 13.2 of

ated in any eligible country, a certified

uired that the guarantee be issued "throug

licant further submitted on this ground that c

method of fuel and trace heating "shall be

a local bank, and that since Barclays

transmi the guarantee issued by u German bank,

been m . The Applicant further submitted that the d

bank a qualified as a credit note, and thus met the
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ul of clause

t its bid

d that its
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lectrical,

only bid

including

er which

er to the

13.3 of t tender document.

On the laim that it had suffered prejudice, the Applica t stated

fairest and that had it not been disqualified o the

-responsive for want of a valid bid security it would

able to nvince the Procuring EntiV oI this fact.

The Ap

suction ters on HFO tanks." It argued that it was

compli with this requirement and therefore, awardi g the
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Successful bidder, who did not comply with this requirement, was a breach

of section 31.

In response, the Procuring Entity submitted that it had carried out

evaluation of the tenders in accordance with clause 26 of the tender

documents and found the Applicant non-compliant with the provisions of

this clause. In particular, it argued that the Applicant's bid had been found

to be non-compliant by reason of the fact that it failed to provide a tender

security in the required format as set out in clause 13.2 of the tender

document, which states that:-

"The tender suret5z shall be issued by a bank located in the

Republic of Kenya, or a foreign bank through a cotresponding

bank located in the Republic of Kenya."

It further argued that clause 13.3 of the tender documents made it clear that

the format of the bank guarantee had to be "...in accordance with the form

of bid security included in the bidding documents..." and that other

formats, while permitted were subject to prior approval of the Employer. It

stated that such approval had not been given to the Applicant to use the

format which it elected. The Procuring Entity submitted that in any event

the swift message was not addressed to the Procuring Entity but rather to

Barclays Bank; was not on the headed paper of the issuing bank and; is not

signed; as required by Appendix B of the Instruction to Bidders. It pointed

out that the Successful Bidder, in contrast, used a foreign bank, but had

fulfilled the requirement in that the guaranteeing bank used its headed



paper;

comPly

as signed and; was addressed to the Procu ng Enti thereby

g with clause 13.3.

The P uring Entity further submitted that, w
docum ts required the bidders to provide, among ot things,

substati and associated interconnection works, as w I as pum , piping

valves d trace heating, the Applicant had totally omi to inc ude these

as a k"yts from its bid. It argued that the su tation

t to the functionality of the plant, and the ore/ oml ing them

rende the Applicant's bid non-responsive. The Proc ring En ty further

argued

relied i

t as regards electrical heating, the clause on hich the pplicant

com

com

install

SUCCCSS

bids.

The

requi

instruc

guaran

The Boa

that the

ast

SYS

e tender

32kv G1S

ers to be

that the

this regard provided an option for "...exha

to provide steam for heating, "which was

t gas bo

I bidder, as well the three other bidders, had quoted f in their

rd notes that by clause 13.2 of the Instru ons to enderers

r foreignthe tenderers to obtain tender security from I I banks

bank t ugh a corresponding bank located in Kenya. twaso rved by

a swift

issue a

the t er opening committee that the Applicant ubmit

from a Germany bank instructing a loc I bank t

. According to the Procuring Entity, no guar was ssued by

the loca bank thus rendering its security invalid.

d has perused the copy of the Applicant's tend securr and note

a letter from a Germapplicant had attached
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to be written in the German language. The letter was not in the bank's

letter head as required by the Tender Security form; was addressed to

Barclays Bank of Kenya and not to the Procuring Entity and; was not

signed. The letter forwards a swift message to Barclays which contains

wordings that appear to suggest that the issuing bank is offering security

for the bid by the Applicant. The Board further notes that that Barclays

Bank forwarded the letter and the swift message to the Procuring Entity

authenticating the contents of the swift message, but with a disclaimer to

the effect that "without any engagement or responsibility on our part."

The Board finds that the letter from the German bank and the swift

message did not comply with the Instructions to Tenderers, and was

therefore rightly rejected by the Procuring Entity.

The Board further notes that the tender documents required bidders to

include the construction of a sub-station and other associated structures in

their bids. The Board finds that the Applicant failed to include in its bid the

construction of a substation. In the circumstance, the claim by the

Applicant that it met all the conditions under the Act and the tender

documents is not sustainable and the Procuring Entity was, therefore,

justified in finding the Applicant non-responsive.

Accordingly, this ground of appeal fails.

OBSERVATIONS BY THE BOARD

Despite declaring the Applicant's tender non-responsive and

recommending its rejection, the evaluation committee went ahead and
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of the

ents to

mitted

evaluati

ause 2.2 on eligibility is worded in manda ry terms

ers had to comply fully with all requirements t out at

is irregto qualify for technical evaluation. However

t the integrity of the process.

aluation

ther bids

ifications

lause 2.2

larity did

bidder, natrac, was also included in the technical

-responsive.

another

despite

being

Bids su itted by the Applicant and Unatrac were f d techni ally non-

respons e for failing to comply with some of the tec ical s

but w considered in the commercial evaluation. T s aPpea irregular

implyingin that

that bid

in ord

not aff

Taking
hereby

ll the above matters into consideration, the ppeal f ils and is
ismissed.

Accordi gly, the procurement process may proceed.

Dated Nairobi on t is day of 27th Novembeg 2009

CHAI AN, PPARB
L'ts , PPARBETAR
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