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THE BACKGROUND OF THE AWARD
The Kenya Pipeline Company is to construct a new white 0115 plpelme' B |
from Mombasa to Nairobi to replace the ex1shng Lme-l The new plpe].me:_ IR
shall be tied in to 4 new pumping stations and subsequently decommlssmn | .
® the existing pipeline. | |

The scope of the project is to supply, deliver, construct and comm_lsslon a“- : i

20" diameter pipeline including laying of FOC within the KPC’S ROW ‘_

from Mombasa to Nﬁl&:@biy—aptimze—the—iﬁe—ef—&mm% .‘:.-Ld.LLU.llb_

including the associated works and augment the system to a]low for new' fLIL

facilities in the existing stations, including me. Pump Statlons (PSl PSS | RETEEE

PS5 and PS7), four terminals (PS9, PS10, PS12 and Ps14) and four future




pump stations (PS2, PS4, PS6 and PS8). In addition, the project includes the
upgrade of existing fire fighting systems in existing stations and design of

new fire fighting systems for new stations.

The subject tender was first advertised as an Expression of Interest (EOI)
for the Construction of the Proposed Mombasa-Nairobi Petroleum
Products Pipeline Project, on Wednesday 16% January, 2013 in the local
dailies and the same closed on 28t February, 2013. Forty (40) EOIs were
submitted and underwent evaluation, after which thirteen (13) firms were
shortlisted to proceed to the next stage of tendering i.e. Request for
Proposal stage (REP). The Procuring Entity’s Tender Committee, at its
sitting TCM No. 22-2012/2013 of 16® April, 2013, approved the thirteen
(13) shortlisted firms to proceed to the RFP stage. Both the successful and
unsu'ccessful firms were informed of the outcome vide letters dated 25%

‘April, 2013.

o Pre-‘-Qua'Iified Bidders

No. T Name of Bidder
Zakhem International Construction Ltd

China Petroleum Engineering & Construction Corporation
| Punj Lloyd

Samsung & CT Corporation

Denys NV and IOT Infrastructure Energy System -JV
Daewoo E&C

SRR A A )

_ “Avic International Holding Corporation and ZTPE Consortium-
v _

Sinopec International Petroleum Service

oo

9 China Wu Yi Company Ltd and Xinjiang Petroleum Engineering




Ltd-]vV

10 Essars Projects Limited

11 Saipem Busines Unit

12| Kalpataru Power Transmission Ltd

13 Technofab- Gammon Consortium

The Request for Proposal (RFP) documents were 1ssued to the 13

shortlisted-firms- en—5*h—MaIch—2014—F011ewmg—mqmrles—and—requestS"for

clarification and extension by some bidders and subsequent 1ssuance of_
addenda, the closing date of 17t April, 2013 was extended from 8th May, -
2014, and subsequently to 15t May, 2014, R

At the closing date of 15t May 2014, nine (9) firms out of the followmg L -
thirteen (13) prequalified firms submitted their blds for the tender for_ 'j- : 3
—————Consfruction—of the— PTUPUSEd_MDmbEsa—NEIﬁbl P_tr_l l?roducts

Pipeline Project.
No. Name of Bidder

1 | Zakhem International Construction Ltd T AR

2 China Petroleum Engineering & Construchon Corporatlon

3 Punj Lloyd |

4. Denys NV/IOT Infrastructure Energy System ..« - 1
(> 5 Avic International Holding Corporatior/ ZTPE Consoruum

6 Sinopec International Petroleum Service ' o :

7 China Wu Yi Company Ltd/Xinjiang Petroleum Engmeermg

8 Saipem Busines Unit .

9 Kalpataru Power Transmission Ltd

The Preliminary Evaluation commenced on 2ond May, 2014 M/s
Kalpataru Power Transmission Ltd and M/s Av1c Internatmnal I—Ioldmg
Corporation/ZTPE consortium were the two bidders that falled to satlsfy




' a]l the mandatory.re_quirements and thus did not qualify to move to the
Technical .Evé_lﬁation stage. The Technical Evaluation Comimittee
proceeded to evaluate the tenders based on the criteria set out in the tender
document. The results of the preliminary and technical evaluation were
presented to the Procuring Entity’s Tender Committee, and thereafter
coﬁn:nunicated to all the bidders on 26t May 2014.

Preliminary Evaluation

a) Mandatory Requirements
The preliminary evaluation was performed to ensure that the bidders
met the mandatory requirements listed in Section 1 of the invitation

" to tenderers item 5 and section 4.1.1(a) and (b) of the tender (RFP)
document set out the mandatory requirements which were as
follows:
a) Certzﬁcat_e of Incorporation of the Company/Business

Registration for both foreign and local partner

" b) Tax Compliance Certificate from country of domicile for both
local and foreign firms

c). Tender security of USD 500,000.00 issued by a reputable bank

operating in Kenya

~d) Certificate of registration as a contractor in the country of
| operation for foreign firms and National Construction Authority
Certificate (NCA 1) for local pariners.

" From the preliminary evaluation the Board wishes to make the
following key observations on the responsiveness of the each of

bidders of tenders:-



1. KALPATARU POWER TRANSMISSION LIMITED o

a. The company did not submit a Certificate of registration asa

contractor in the country of operation as required in the

mandatory requirements. This was also noted'in_ "che'A_‘cerider“ | e

opening minutes.

b. The tenderer provided a tender securit'y. Of USD '5.‘00' 0'0:0 -

....PI'OVIdEd from I& M ‘Bank- Ltd - with- a.n explry date of '

05/10 /90'1 4-J3145—aceexdmg—te—ﬂqe—Breeuﬂﬂg—Eﬂﬁﬁr—d1d—net S

conform to the tender security period mchcated in clauses T

3.6.1 and 3.6.2 of the tender document which requn‘ed ’che L
& tenderers to prov1de a bid secunty eruch Would be vahd for' B _.
a period of Thirty (30) days after the vahdlty perlod of 150'_,:,_,

“days.

The Procuring Entity found that it’s tender security of'USD' 500 00.0' o B
from KCB valid up to 08/10/2014. This did not conform to the tender_ “ .
security period indicated in clauses 3.6.1 and 3 62 of the tender_' =

o
4
ured”

from the date of tender opening.

document which requires the tender securlty to be valld for 150 days__ k N

From the preliminary evaluation, two b1ddersoutofthemneb1dder5

failed on mandatory requirements and therefore did not proceed to

detailed technical evaluation.The bidders-are:

a. Kalpataru Power Transmission Limited

b. AVIC International Holding Corpo_raﬁon/ Z’I"PE consortmm )




‘The following bidders were considered to be responsive and

- proceeded to the detailed technical evaluation:-

No. Name of Bidder

1 Zakhem International Construction Ltd
2 China Petroleum Engineering & Construction
Corporation
3 Punj Lloyd
4 Denys NV
5 Sinopec International Petroleum Service
16 China Wu Yi Company Ltd
7 | Saipem Business Unit

Detailed Technical Evaluation

The detailed technical evaluation was carried out as per Clause 5.5 of the
Té_ndei: Document, which states that all responsive bidders shall be
ei},aluatéd and scored against the criteria provided for in the tender

do_cument.

In acc@rdanc_e with the requirement set out in the Technical Evaluation
criteria, only tenderers who pass the 75 per cent overall mark and 50 per
cent each of the five evaluation criteria on the technical evaluation shall

'qua]jf:y to have their financial submissions opened and evaluated.
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THE FINANCIAL OPENING

The financial bids were opened on 3w June, 2014. The following seven (7)
firms submitted bids as shown in table 1 below

Table: Bidder's prices as opened

No. |Company Tender price USD Remarks

M/S China Wu Yi

1. ' 456,855,018.00 | Inclusive of VAT
Company Limited
M/S China Petroleum

2. | Engineering and 518,959,520.52 | Inclusive of VAT
Construction Corporation

- | M/S Zakhem International

3. 484,502,886.40 | Inclusive of VAT
Construction Limited '

4. | M/S Punji Lloyd 670,165,882.00 | Excludes VAT

| M/S Saipem Business Unit
5. S 796,430,000.00
' Engineering Construction Inclusive of VAT

6. | M/S Denys NV 475,866,042.00 | Inclusive of VAT
M/S Sinopec International

7.0 489,351,915.00 | Inclusive of VAT
Petroleum Service

* FINANCIAL EVALUATION
1.1 Arithmetic Errors

There were no arithmetic errors noted.

1.2 Financial Scores

As per the bid document:

. 1. The technical score was to constitute 0.7 weight of the overall
| _' exl're.dﬁation whereas the financial score shall take the remaining 0.3
| .'V\.feight. |
2. The lowest bid. price, X, shall attract 100% score in Financial

10



Evaluation. Any other bid price, Y shall attract a Financial Scdre as |

below:-

Fmanc:lalScore:(Lowestbldpnce,X/bldprlce,Y)*IOD% e

The Bidders final Score shall be the summation of 'tiié fébhﬁfaﬁl rmdthe E

financial marks subjected to the weights,

M/s China Wu Yi Company Limited submitted atenderw1tha b1d

amnunt_of_USD_456,855,018.00—Whieh—be-ing—ﬁhe—lOWest—Suiﬁ;eﬁfEre'd~Wés;—fff-;f
used to determine the financial threshold for the purposes of giving the -

scores.

Table-4:~Summary-of-Financial-Scores

No. [ Company SN ]_:'manmalscores T

1.1 M/S China Wu Yi Company Limited _ 100

) M/S China Petroleum Engineering and d |
. Construction Corporation R

oy

M/S Zakhem International Construction o 94 3 N
Limited TR

4, M/S Punji.Lloyd o 588 -

M/S Saipem Business Unit Engineering

Construction Lo

6. | M/S Denys NV 1 %

7. | M/S Sinopec International Petroleum Service 934 Ee

11
T .,11.



2.0 THE FINAL COMBINED TECHNICAL AND FINANCIAL SCORE

The scores attained by each bidder were finally aggregated as required by

Section 82(5) of the Act and were as follows:-

) Weighted | Financ | Weighted | Combi
No. Company TZi};:de 70% ial 30% ned Rank
Technical | Score | Financial Score
M/S China Wu Yi
1L - 75.9 53.13 100 30 83.1 4
Company Limited
M/S China
Petroleum
2. | Engineering and 89.6 62.72 88 26.4 89.1 2
| Construction
Corporation
| M/S Zakhem
3, | ternational 9% 67.2 94.3 28.29 95.5 1
" | Construction | - ) )
| Limited
- 4.| M/S Punji Lloyd 90.6 63.42 58.8 17.64 81.1 6
M/S Saipem
Business Unit
5. . . 80.2 56.14 57 4 17.22 73.4 7
Engineering
Construction
 6.| M/SDenys NV 76 53.2 96 28.8 82 5
M/S Sinopec
'7. | International 80.7 56.49 93.4 28.02 84.5 3
Petroleum Service |
CONCLUSION

From the scores tallied in the summary table above and pursuant to the

Provisions of Section 82(5) of the Public Procurement and Disposal Act
_ 2005 M/S Zakhem International Construction Limited scored the highest
combined Technical and financial score of 95.5% and was thus ranked top.

12




RECOMMENDATION

The Tender Processing Committee recommended the award of th‘e_ 'te_nder'

to M/S Zakhem International Construction Limited for _the.proposed Lme .

1 replacement project at their quoted price of USD FOur hundred and :
eighty four million, five hundred and two thousand e1ght hundred

eighty six and forty cents only (484,502,886. 40),mclusrv&of.§[AI.

THE DISPUTE

T
l"n.., o

This Request for Review was lodged by Kalpataru Power Transn'ussmn

- Limited, which was represented by the firm - of Muma & Kan]ama'_ |

Advocates of P.O. Box 528-00100, Nairobi, agamst the de0151on of the

Kenya Pipeline Company Limited of 26% May, 2014, in the matter of o

] Pmelme-Replaeement—Rro]eet—QoMaet—Ne—S

Tender for Procurement, Construction, Testing and Cor_m_:mesmnmg of Line

- The Applicant requested the Board for the followmg orders '-.. '_ o S

‘a. = THAT a fair administrative achon be taken by the Board 1n thls:" .‘ :_ e
‘matter in terms of Article 47 of the Conshtuhon of the Repubhc Sl

of Kenya;

b. THAT the Procuring Entity's dec1sron dated the 26th of May,
2014 rejecting the Applicant’s b1d for - the Procurement |

- Construction, Testing and Cormrussmrung of L1ne 1 Prpehne.. |
Replacement Project, Contract No. SU/QT/032N/13 be set asrde_ o _.:-:

and/or be nulhfled | AR
c.  THAT the Procuring Entity’s de0151on contaJned in the Ietter of‘

7th May, 2014 extending the subrmssmn date from 8th May, 2014 S o
to 15t May, 2014 be declared to be null and vmd and 1n' .'




contravention of Section 53 of the Public Procurement and
Disp'osal Act, 2005;

~d. THAT the Procuring Entity be directed to comply with Section
53 of the Public Procurement & Disposal Act and issue an
extension by way of an addendum and the extension be at least
twenty (20) days being one third of the original time required
for preparation of the tender documents;

e. THAT the Procuring Entity be directed to admit the Applicant’s
bid for the Procurement, Construction, Testing and
Commissioning of Line 1 Pipeline Replacement Project,
Contract No. SU/QT/032N/13 in compliance with the provisions
of the Constitution of Kenya, the Public Procurement and

. Disppsal Act 2005, the Public Procurement and Disposal
Régulations, 20.'06 and in conformity with the Technical and
3 Financial evaluaﬁon criteria set out in the tender documents;
£ THAT the costs of and incidental to these proceedings be in the
' cause;
g - THAT this Honourable Board be pleased to issue such further

. or other orders as it may deem just.

' The Applicant alleges that by a letter dated 5% March 2014, the Procuring
Entlty (the Kenya Pipeline Company Limited) invited proposals from the
' Afvplic_ant, amongst other pre-qualified bidders, for the Procurement,
Constructi_on, Testing and Commissioning of Line 1 Pipeline Replacement

| Préject, Contract No.: SU/QT/032N/13.

The Applicant stated that the above request required the Applicant to

submit the following documents as part of the pre-qualification process:

14



(i)  Separate technical and financial bids.
(i) A valid KRA Tax Compliance Certificate (for Local Compmnes)

(iii) Certificate ofIncomomtmn of the company/Busmess Reg15trat1011 g

(iv)  Original tender security for USD 500,000, zssued from reputable*}*"""*’

Bank opemtmg in Kenya. Must be vulu‘l for 150 days from date of o .

tender opening.

() Certificate of Registration as a contractor in:'thé”fl:.diin:t'ry‘ of T

n_peratiasza.Lfareign_ﬁms_and_Nﬂtiana.Z-Coﬁs.tﬁli:ftiaiﬁi;tﬁﬁfify’..

“Certificate NCAT for local partners.

The Applicant further stated that, in saﬁsfacﬁon of the E]:equir:éﬁlérité,_ it

submitted the following documents:

SN
a)..Separate technical and financial bids
b) Tax Compliance Certificates.
d) Original tender security for USD 500,000, issued from ‘a.repﬁi:abié: ;: |
Bank operating in Kenya, valid for 150 days from the date of tenaer _.
opening. _
e) Certificate of Incorporation of the company as a éompany and 1ts
Memorandum of Association in proof of 1ts Reglstratlon as a
Q:} contractor in the country of operation. i

The Apphcant stated that it was however surprlsed When 1t recelved a S

letter dated 26t May, 2014 from the Procurmg Entl’cy mformmg thel_i--'
Applicant that its bid was not responsive on account of two J:easons

namely:-

(a) That they did not submit proof of feg'istr.e:itidn asa contractor m R

their country of operation, and




(b) That their tender security was not valid for the required period
as it expired on 5t October, 2014, which was less than 150 days

as required in the Request for Proposal/the tender documents.

The Applicant faulted the said decision which it stated was erroneous in
fact and in law and ought to be set aside since it was contrary to the
Provisions of Section 31 of The Public Procurement & Disposal Act, 2005
which provides for the statutory criteria for qualification of persons to
participate and to be awarded contracts for procurement. The Applicant
submitted that no preference or reservations were prescribed by the
Minister in respect of this particular contract and that the only valid and
legal criteria for eligibility that ought to have been applied was the criteria
set out in Sections 31 and 39 of the Act. The Applicant further stated that
_ thé mandatory requirements set out in the letter of 5" March, 2014 issued
by the Procuring Entity were not in consonance with the provisions of the
Act and as a consequence and of necessity must give way to the
~ mandatory statutory requirements. The Applicant stated that the
Pfocu_r_ir_lg Entity introduced unusual requirements into the procurement
| prb'céss, one of which was that bidders were required to produce “a
| Cerﬂﬁca_fe of Registration as a contractor in the country of operation for foreign
ﬁrm&”, and that as a company registered in India, the Applicant was

'. Subje;:t to a different set of standards as would be required for a local firm,

The issues for determination

The BOafd has looked at the issues framed by the parties and considers the

- following issues falling for determination in this application.

16



1. Whether the Applicant provided a valid bid bond for the purposes B

of this Procurement.

2. Whether the Respondent erred in declaring the Apphcant non— o .
' 1"ESPC'I'lSWF-‘ on account of it's failure to prov1de a Cert]flcate of

reg15trat10n as contractor in India and a tax Comphance Cert]_flcate T

THE PARTIES’ ARGUMENTS

- Mr. Kanjama stated that under the Provmlons of AIth].E 227 of the

)

Constitution the Board was bound to mterpret any leglslahon, mcludmg |
the Public Procurement and Disposal Act in light of thls Artlcle of the |

Constitution in assessing whether a procurement process Was fan:, PR
equitable, transparent, competitive and cost etfechve He quoted the, L
~Provisions of Sections 31 and 39 -which state that procurement must be_-- S

done without discrimination unless part1c1patlon in the Procurernent\' o

prequalified it meant that it was competent and quahhed to perform the'

o

[ -

contract but had been unfairly excluded from tak]ng further part.in the_ o

~process and therefore the question that arose was, Whether that exc1u51on_ o
-was in accordance with the provisions of the Constltuhon, the Act and the. B
Regulations. He singled out the Procurmg Entity’s letter of ’731 May 2014 e ~
extending the submission date from 8% May, 2014 to 15th May 2014 as x |
being an unreasonable extension that pre]udlced the Apphcant as 1t Went.‘ f. |
agalnst the Provisions of Sec:t:ton 55(3) of the Act and d1d not a]low the._'_ _' |
Applicant sufficient time to extend its b1d bond Whlch ended up bemg..ﬁ:i‘}
rendered non compliant because the Apphcant could not extend the bld_'j'.::-

bond validity period. He contended that the resultlng lack of compllance'-. R

therefore arose because of the extension and the Board should con51der the

fact that the bid bond was for a period less than that prov1ded for a_nd that"i o o




it was therefore a minor deviation in accordance with the Provisions of

Section 64(2) which should not be used to disqualify the Applicant.

In reply Counsel for the Procuring Entity sought to clarify that the pre-
qualification process done under the Expression of Interest (EOI) must not
to be confused with the process of evaluation of the Request for Proposal
(RFP) as the former was completed and concluded in April 2013. She
opposed the suggestion by the applicant which seemed to imply that, since
the applicant had been prequalified at the initial expression of interest
stage, then the Procuring Entity should not have keenly scrutinized the
tender document submitted by it. She referred the Board to the Provisions
of Section 81 of the Act which states that the Procuring Entity should givé
each person prequalified a request for proposal with a copy of terms of
reference containing instructions for preparation and submission of
proposals. The Request for proposals/ the tender document required that
bidders should have proposals which would include a technical and
| financial proposal with the procedures and criteria to be used to evaluate
and determine whether the proposal was responsive. The Procuring Entity
argﬁed that the Applicant was disqualified upon the examination of the

mandatory requirements.

As 'regards thé issue of extension of time for the tender submission from 8t
May to 15th May 2014, Counsel for the Procuring Entity argued that Section
53 of the Act does not give a minimum period within which an extension
Shqﬁl_d be granted and that this extension was done in response to
Réiiuests by several bidders who requested for more time and was not a
unilateral decision of the Procuring Entity. She added that there was no
other condition that the bidders were called upon to fulfil and since the

Applicant’s Bid Bond was issued by I&M Bank in Kenya this extension
18



could not have prejudiced the Applicant in any way. Furﬂ1ermore she
observed that all the other 8 bidders complied and extende.'d their bid _.
bonds accordingly. She further argued that this was yet _another . i

illustration of a case where the Applicant should have taken up the issue
on receipt of the letter and complained if indeed it thought it Would not be o |

able to comply instead of waiting until after the per1od prov;dedjor had,,r
lapsed. | L

Mr Ga’rnnye__associated__himse-]f—with—the—Proc—u—r-ing—Eﬁtitfféti-brrii'_eei__onsw-fwf'wtwc
and stated that since the Applicant did not invoke the ]unsd_rc’oonof the
Board within the time prescribed by law, the application v was lncompetent

He stated that the requirement on the period of the Va]ldlty of a tender b1d

bond was a mandatory requirement and not a ranor dev1at1on and that

the Procuring Entity had no discretion in the matter if the b1d bond d1d not

—_cover the bid bond validity period. Regardlngﬁ.theﬁ,dalmthat]?rocunng the

Entity had violated Article 227 of the Cons’otutton, Mr Gatonye stated that

' cornply with Artrcles 227 by giving parnculars of the breaches of the =
Constitution that had been violated. |

The Board has considered the rival submissions on. the'isaiie. "o'f':the ..Bid

Bond. The bid bond submitted by the Apphcant appears at pages 129 to ER
130 of the tender document. The second last paragraph of the B1d Bond _‘_:-;7.: " '
which was issued by the I & M Bank Lirnited Kenyatta Avenue 1n Kenya Y
expressly states that the guarantee would remain in force upto and |

including Thirty (30) days after the period of tender vahdlty ie. Sth October oy

2014 and that any demand in respect thereof should reach the Bank not
later than the said date. R ' ' :

1Ll
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It is therefore plain from a reading of the bid bond itself that it was valid
| upto' 5t October 2014 and this is borne out by the fact that the Bank itself
stated that the Bank would not honour any demand received after the said

date.

The Bank additionally directed the Applicant to return the bid bond for
cancellation with a rider that the Bid Bond shall stand cancelled whether
returned to the Bank or not.

The Procuring Entity would not therefore have a bid bond to hold onto
after 5% October 2014. This was however a mandatory requirement under

this contract but not a minor deviation as the Applicant sought to argue.

Regulaﬁon 57 of the Public Procurement and Disposal Regulations 2006
- 'proirides that the procedure for Preliminary evaluation of open tenders set
out in Regulation 47 shall apply to evaluation of Request for Proposals
under Section 82 of the Act.

Regulation 47 (1) stipulates that upon opening tenders under Section 60 of
the ,A_c_t, the evaluation committee shall first conduct a preliminary

evaluation to determine whether:-

“(1) (b) any tender security submitted is in the required form, amount and
'valiﬂity period.”

It was held in the case of Mwangemi General Contractors -vs - Mokowe
Secondary (PRB Application No. 28 of 2010) that the provision of a Bid

Bond is a mandatory requirement and that any such Bid Bond must be in

the form, amount and within the tender validity period.

The Board held similarly in the case of Avery (East Africa) Ltd -vs- Kenya

Power and Lighting Company Ltd (PRB Application No. 14 of 2008) and
20



proceeded to disqualify the candidate who had not complied with the o

requirement.

As rightly submitted by Counsel for the Procnring Entity and “the |

successful bidder, the purpose of a Bid Bond is to ensute that a tenderer

complies with its obligations from the date the tender is opened for

evaluation to the date when a contract is entered into. _

~Inview of the clear and unambiguous requirement"'of"Reg—oleﬁone:57:Eind o

()

41 of the Regulations and Sections 53 and 60 of the Act, Where any period
provided for in a tender is extended the bid bond must be s1rr111arly

extended.

* Where the validity period for the Bid Bond lapses the tender dies once the

validity period lapses and no award can flow from a ”.d'eed_'.’_ tender (See

—vs-VH f Housing (I eview

No. 4 of 2010).

I
¢ i
\w-u"

The Applicant’s expressed deﬁculty in havmg its tender Vahdlty perlod .

extended cannot also be a valid ground smce a]l the other rema.lnmg e1ght

b1dders extended their bid bonds accordlngly upon the explry of the
speorﬁed period and there is absolutely no _reason_why. the epP]rc_ant_ o

whose Bank is located in Nairobi had to travel back to' Indla to' have1ts bid
bond extended. Furthermore the Apphcant mus’c have been aware that 1ts
bid bond was non compliant when it handed it in on 15th May, 2014
knowing very well that the tender submlssmn date had been moved from :

8t May, 2014 to 15% May, 2014. With this knowledge the Apphcant ought

to have taken steps to extend the bid bond like the other bldders d;Ld but
not to merely submitted a tender whose bid bond had explred at the tlrne 1t

was submitting it.

\).




The Board has perused the tender documents placed before it and has
established that the other bidders who participated in this tender came
from other counties which are far and wide such as China, Italy, Lebanon,

India and Belgium among others.

The Board therefore finds and holds that the Applicant’s Bid Bond was
valid only upto 5% October 2014 and that the Procuring Entity rightly

disqualified the Applicant at the preliminary evaluation stage pursuant to
the provisions of Regulation 47 (1) and Section 60 of the Act.

The second ground of the Application revolved around the requirement
~that the Applicant did not provide a “certificate of registration as a
édﬁtrﬁctor in the country of operation” and that the requirement for a Tax

| Compﬁance Certificate. Mr. Kanjama stated that there was no requirement
for the reglstratlon of contractors or a Tax Compliance Certificate in India
| and therefore faulted the Procuring Entity for disqualifying the Applicant
on the basis of these two requirements. According to him, the key word
 used is “registration” and that the Certificate of Incorporation and the
Memorandum and Articles of association of the Company were sufficient
.f(.)r' ﬂmt.Pﬁri:.:cise. Without citing any proof of the existence of such a
=lpl.'a..ctic:e in India, Mr. Kanjama submitted that it was not a legal
.r:eqﬁifément fof contractors in india to be registered or to be issued with a
tax ccﬁhplianée Certificate. He further stated that, because the Procuring
Entity Wa's' inviting bids from all over the world, it should have reasonably
é_z}_q':.:ected' that this proof would take various forms depending on the
re.gulatic.)ns of the various countries. In this case he stated that Articles 48
and 49 of the Memorandum of Association of the Applicant stated that the
Applicant was capable of perfoirrﬁng the tender for the construction of a

Pipeline if the tender was awarded to it. Referring to documents that had
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been submitted by one of the bidding companies namely Pun] -Lloy;d".:"
Limited from India which was a certificate of reglstratton 1ssued by the;: | N
Construction Federation of India (CFI), he stated t_hat thls was ot a; '

statutory body but a business association and was not therefore expected

to issue “a certificate of registration as a contractor in, the country of.

operation for foreign firms”, He went on to argue that in the event that the'

Procurmg Entlty puts a conchtlon that 15 not conslstent in deferent D

]IIIISdICtLDDS, for- ﬂl‘éﬁums*ﬁf falrness, 1t should accept the best proof of ~

that registration. In the case of the Applicant it stated that ﬂ'LIS best proof )

were Articles and Memorandum of Association documents for Apphcant-

which demonstrated that it could Iegally conduct contractmg Work as.'; | -

“Structural Engineers; Civil-Engineers, Hi Jdmullc*“Engmeers*“Mm’me E‘i’lg'LHBETb

Chemical " Engineers, Aerommitical Ergineers, lexhie I:.ngmeers Autonmiwe -

-,Engmeers cmd all every work connected with the same”

;Articles__48 and 49 of the Applicant's Memorandum of As_siociatiqr__t state as . o

“Other Objects:

48, To carry on the business of carriers of _passengere_.?tiﬁt.ls goods, N :
manufacturers of, and dealers in railway, tramway, _elecﬁ‘ic, magnetw,
galvanic, and other apparatus, suppliers of light heat soun‘djand p.‘c‘rz‘be‘r, o
and to acquire any mventwn and construct rmlwa J and tramways and

work the same by steam, gas, oil, electm:tty or other power :

49. To carry on the business of Structural Engmeers, CI'Ull Engmeers,'_'_ '_ o

Hydraulic Engmneers, Marine Engineers, Chemical bugmeers, Aeranautlcal_- o

Engineers, Textile Engineers, Automotive Engineers and all and every work 08

connected with the same and to carry on the busmess ;of‘electﬁr_zczans,_ -

o Yx)
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eiectrical, mechanical and consulting engineers, suppliers of electricity for
- the purpose of light, heat, motive power or otherwise, manufacturers of
and dealers in machinery, apparatus, instruments and things required for
or capable of being used in connection with generation, distribution,
supply and accumulation, employment and use of electricity, galvanism,

magnetism or otherwise,

In response, Counsel for the Procuring Entity, argued that, apart from the
Applicant failing to submit a certificate, it also failed to confirm that the
company actually carries out the activities it is mandated to carry out. She
Wenf_oﬁ to state that the Procuring Entity recognized that the bidders
'Wotd_d be international firms and that it was necessary for it to take into

'accoﬁrit the different jurisdictions between the local and foreign. Foreign
firms were reqmred to submit a certificate of registration as a contractor in
'the country of operation as proof that they were indeed engaged in
activities relevant to the tender. She further argued that if it was intended
to consider just the certificate of incorporation as certificate of registration
as a contractor then the two mandatory requirements would not have been
“set out separately. She stated that what had been demonstrated by the
‘Applicant was merely evidence of incorporation, which was evidence of
" the actual formation of the company and had nothing to do with the
a'ctiﬁiﬁes of the company. She went further to state that the requirement
 was ﬁot for a certificate of registration as a contractor by the Government
of India but rather for a “certificate of registration as a contractor in the
c_m_mtfy of operation”. Punj Lloyd, also from India, fulfilled the

requirement and there was no reason why the Applicant could not.

-'Mr Gatonye supported the arguments by Counsel for the Procuring entity

and Wondered whether it was true that in India there is no registration of
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contractors by a statutory body and if so then the Apphcant should have
done what the other Indian contractor did namely provide a Certl_ﬁcate of

registration with CFL. At least that would have shown some ev1dence that '. R

Procuring Entity was lookmg for a serious contractor W1th experlence to do |

a major contract and the act of showing documents of -mcorporatlon o

without proof of experience in carrying out construction Work was not

enough—Counselfurther-submitted-thatthis partlcular reqmrement was'

aimed at excluding what in Kenya have come to be known as ”Cowboy” o

contractors and was meant to weed out tenderers Who had no proof of -

experience in carrying out projects of this magmtude.

The Board has read the tender documents and has noted that the Procurmg

Entity required all bidders to prov1de the followmg documents Whlch

E Were mcucatecl as being part of the mandatorv requlrements

‘a) A certificate of Incorporatlon of the Company/ Busmess Reg15trat10n

.I.UJ. UULI.I. .["Ul.l:lgll. a_uu J.UL.GLI. PCU. treer

B ‘b) A tax Compliance Certificate from the County of dormcﬂe for both | _'

~ local and foreign firms.

d) A Certificate of Reg15t1'a’oon as a Contractor in the County of

operation for foreign terms and National Constructlon Authon’cy'
Certificate NCA 1 for local partners. o

The requirement for the Certificate of Incorporatlon and the cerhﬁcate of
Registration as a contractor in the County of operatlon for foreign fm:ns -
were two distinct requirements under the mandatory‘ reqmrements._ __T_he :

best that the Applicant should have therefore done in the ciiouﬁlsteinCéS |

and in the event that it had proved that a Certificate of reg15tratlon as a
contractor in India was not a mandatory requlrement in. Incha, 1t should -

have produced the next best proof as was shown in the case of Punj _Ll_oyd .

oo
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Whlch was to provide proof that indeed it is involved in construction.
" Whether this came from CFI or the Government of India or indeed any

other appropriate Institution was essential for compliance.

The requirement that the bidders provide a tax Compliance certificate was
also a mandatory requirement in the tender document. The Applicant did
not provide evidence to show that this was not a requirement in India.
The allegaﬁon was an allegation of fact which the Board cannot take
judicial notice of and ought to have been established. The Applicant
instead produced uncertified accounts for the years 2012-2013.

Section 31 of the Act provides as follows:_

“31 (1) A person is qualified to be awarded a contract for

procurement only if the person satisfies the following criteria:

(a) the person has the necessary qualifications, capability,
experience, résource_s, equipment and facilities to provide what
is being procured;

(b) the person has the legal capacity to enter into a contract for
the procurement;

(c) the person is not insolvent, in receivership, bankrupt or in
the process of being wound up and is not the subject of legal
proceedings relating to the foregoing;

(d) the procuring entity is not precluded from entering into the
contract with the person under section 33;

(e) the person 1is not debarred from participating in

procurement proceedings under Part IX.
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I
(2) The procuring entity may require a person to provide eviderice or .j
information to establish that the criteria under subseetioﬁt(:i) are

satisfied.

(3) The criteria under subsection (1) and any reijuifémeﬁfs“uhder (R

subsection (2) shall be set out in the tender documents or tke request'

for proposals or quotations or, if a procedure is used to pre-quahﬁj R

. persons, in the documents used in that procedure. .~ . .

(4y The procuring entity shall determine -'w'hether a ‘-pers'on is
qualified and that determination shall be done using the crtterza and g

requirements set out in the documents or requests descrtbed in
(" subsection (3). e
(5) The procuring entity may dtsqudhfydpersonfarsubmzmng RS

false, inaccurate or incomplete information about His ditdliﬁcdtioﬂ's_.- 3

(6) No person shall be excluded from submtthng a tender, proposal or' SR

nnn-f-n-hnﬂ 111 OIS
"

under section 39.

(7) Procuring entities shall use creative approaches, such as design
and build in order to enhance efficiency of the PTOiCII?‘éﬂléf.it process
(™ and project implementation” |
s Lo : . .
While Section 39 of the same Act states as follows:-
“39(1) Candidates shall participate in jai‘bc:_d‘en}l_eﬁt_ proceedmgs L

without discrimination, except where parﬁeiﬁdiibit" is limited

in accordance with this Act and the Regulatwns _ T
- 39(2) Sub]ect to subsection (8), the thster shall m cons:demtton - SO

of economic and social developmmt factors, prescnbe'_‘




preferences and or reservations in public procurement and

disposal.”

As the Board has already observed in its determination on the issue of the
~bid bond, a mandatory requirement contained in a tender document
cannot be waived and the Board therefore finds and holds that the
Applicant was properly disqualified at the Preliminary evaluation stage
for not complying with the mandatory requirements set out in the tender

document.

The Board finally observes that in the absence of any proof of breach of
any of the Provisions of the Act or the Regulations, the Applicant's
contention that the Procuring Entity breached the Provisions of Article 227
| of the Constitution cannot stand and is therefore also disallowed.

In conclusion therefore and inview of all the foregoing matters and in
exercise of the powers conferred upon it by the Provisions of Section 98 of

the Act, the Board makes the following orders:-

~ a) The Request for review filed by the Applicant herein on 30t May,
- 2014 be aild is hereby dismissed but with no order as to costs.

b) The order of stay issued herein on 30t May, 2014 be and is hereby

~ discharged and the Procuring Entity is at Liberty to proceed with the

Procurement process.

Dated at Nairobi this 27th day June 2014.

. 'Chairman . Secretary

PPRB PPRB
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