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THE DECISION OF THE BOARD

L THE BACKGROUND

g ‘The parues to tlus Request for Rev1ew spent a cons1derable amount of tnne |

'1n argmn,q on the twm 1ssues oL]urlsdlctron_and the_rnerltsmof themRequest

| “-f01 Rev1ew The Boald has however cons1dered the Request for Rev1ew,

the response dated 22rld ]uly, 2014 and Wluch was: flled by the Procurrne

Enuty on the salne day, the Wr1tten and the oral subrruss1ons made by the .

- fpartres and fmds that the ba51c background facts g1v1ng rise to the f1hng of .

this Request for Rev1eW were largely not in d1spute and they are ba51cally

: -that the. Procurlng Enuty adverused the tender for the Prov1s1on of staff

rned1cal Insurance cover in’ the local da111es narnely the Dally Nauon

Newspaper Edluon of Wednesday 28th May, 2014

: The Tender Wl'l.lCh closed on Frlday 13'1h ]une 2014 at 11 OO a m. attracted a
'*-total of 51xteen flI']IlS Whrch bought the tende1 docurnent but only Ten (10) -
| Etendelers subrrutted theu b1ds and as Would be expected 1n any tender-

'l_ process the tender evaluatlon cornrmttee evaluated the tenders G

. "The docurnents placed bef01e the Board and Inore paltlcularly the rn1nutes -

- ,.:of the evaluauon cornrruttee s1gned on 19th ]une, 2014 show that a process

. of exarnlnauon of the tenders was carrled out in accordance Wltl’l the

' (riteria spelt out in the tender docurnents Wl'llCh prowded for three stages' |

_- of evaluatlon narnely, the Prellnunary techmcal and the f1nanc1al

' 'evaluatton o
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Upon the conclusion of the examination process, the tender evaluation
committee recommended that M/s UAP Insurance Company Limited, the
Applicant herein be awarded the Tender No. EPZA 17/2013/2014 for the
Provision of staff medical insurance cover at their quoted bid sum of Kshs.
Nrneteen Mﬂlion, Five Hundred and Eighty Four Thousand, Five Hundred
and Seventy Two Only (Kshs. 19,584,572.00) inclusive of taxes..

Pursuant to the tender evaluation committee’s recommendation, the
Procuring Entity’s tender committee met on Thursday 19t June, 2014 and
approved - the award of the subject tender to the Applicant as

recornrnended by the tender evaluation committee subject to “the Public

Procurement Over51ght Author1ty (PPOA) confirming in wrrtmg that it is
ok to award a tender if only one bidder quahfres for techmcal evalua’ﬂon_ _

and subsequently quahfles for financial evaluatlon " The tender o

cornrmttee s dec151on is set out at page 4 of the 12t Tender comrmttee

meetmg held on 19% ]une, 2014 at 11.00 am at the Procurmg Entrty s

. executive Board Room on the 3« Floor of the Adrnuustratlon Bu11d1ng and

which were supplied to the Board by the Proc_unng Entrty pursuant to. the
Provlis'ions of Section 44 (2) (c) of the Act. |

It was cornrnon ground by all the partres to this Request for Rev1ew that

: .based on the tender cormruttee S recornmendatlon of the award of the

tender to the Applicant, the Procuring Entity notified the Apphcant that its

tender was successful vide a letter of notification of award dated 19t June,

2014. The Procuring Entity also stated at paragraph 3 of its response dated

22nd ]nly, 2014 a fact which was confirmed by Counsel for the Procuring
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o Enuty at the hear:l.ng of tlrus Request for ReV1ew that in addltlon to
S not:l.fymg the Apphcant that its tender was successful the Procurmg Enuty -

'_ also 1ssued letters of not1f1catron to the other tenderers who part1c1pated in

o 'the tender process that therr b1ds Were unsuccessful

The Apphcant produced the letter of notxﬁcauon that 1ts tender ‘was

- '"_successful at page 56- of the Request for Rev1ew wlule thewlsrocurrng Entlty

s 'produced the same letter at page 35 of 1ts response and also produced the |
letters addressed to all the unsuccessful tenderers all of wluch Were dated

E 19t ]une, 2014 and wluch run frorn pages 26 to 34 of the Procurlng Entlty 5

g | "Response to the Request for Revrew o

o _ It rs cleal frorn the materlal placed before the Board that all was quret unt11. :

'Iﬂ"-h Tnlv 701_ ' 16

£ f:rorn the P1 ocurmg Entlty mforrrung the Apphcant that the tender awarded

' to 1t had been cancelled Tlus letter thch the Apphcant produced at page |

" \“.r-/! B A._

i ”:3‘5568 of 1t s Request for Revrew reads as follows =l

- R - Date: 9t July, 2014
* :Mr FredRuoro : : T N e
:""_Busmess Development Manager Health DlVlSlOIl. SR
' UAP Irisurarice Company Ltd o S

E Brshop Garden Towers : o

S Bishops Road

. P.O. Box43013 00160 L
-NAIROBI AR

_Deaer'Ruoro, =

R EPZA TENDER NO 17/2013 -2014 PROVISION OF STAI"F MEDICAL INSURAN CE

‘COVER

Ly
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We refer to our letter of 19*: June, 2014 and your reply of 24th June 2014 regarding the
above matter and regret to inform you that the above tender has been cancelled with
effect from the date of this letter. The tender for the provision of staff medical cover
will be re-advertised in due course by way of an open tender and you are free to
participate in the said tender.

The Authority is aware that UAP has so far offered credit facilities based on the list
of staff and their dependants forwarded via email on 1¢t July, 2014 and attached
herewith and undertakes to pay the medical expenses incurred up to end of day of
10t July, 2014 subject to receipt of invoices within a period of thirty days for the
medical expenses incurred.

Your sincerely

CYRILLE NABUTOLA
CHIEF EXECUTIVE OFFICER

It is apparent from the correspondences that ensued thereafter and more

particularly from the Applicant's letter dated 11th July, 2014 and the
Procuring Entity’s letter dated 16t July, 2014 appearing at pages 69 and 70

of the Applicant’s Request for Review respectively that the Applicant was
dissatisfied with the Procuring Entity’s decision cancelling the award of the
| sub]ect tende1 to the Apphcant The Apphcant 1n51sted in its letter dated

11t June, 2014 that the tender had been awarded fo it procedurally and
inter-alia requested the Procuring Entity to reverse the cancellation within
the next seven (7) days failing which it would instruct its lawyer to pursue

the matter before the relevant authorities.

The letter at page 70 of the Applicant’s Request for Review indicates that
instead of the Procuring Entity reversing its decision cancelling the award
‘of the tender to the Applicant, the procuring Entity instead appears to have
invited the Applicant to a meeting at the Fairview Hotel on 22rd July, 2014.

There was no further record placed before the Board to show whether the

6
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meeting took place at all or what the outcome of the said.mee‘u’ng was if it

- "took place

. THE REQUEST FOR REVIEW

It is however apparent from the docu:ments placed before the Board and
| -'the wr1tten and the oral argurnents that ensued upon the flhng of thls
| Request for Rev1ew that the Apphcant was dlssa’usfled w1th the Procurlng

o ._ i 'Entlty s dec151on cancelhng the award of the sub]ect tender to it The

Apphcant set out ﬁve grounds challengrng the Procurmg Entrty 5 sa1d

_' dec151on and requested for the followmg orders frorn the Board SRR T

‘a) That the Respondent s (the Procurrng Enuty s) decrs1on contalned 1n'_" .

1ts letter dated 9th ]uly, 2014 purportmg to cancel the tender awarded |

G b) The Respondent (the Procur1ng Entlty) be ordered to EXECUte a

i Wrrtten contract w1th the Apphcant in’ accordance W1th Sectron 68 1.
of the Act | L |

._ ) The costs of ttus Rev1ew be awarded to the Apphcant |
. .d) The Apphcant be granted any other order as the Board Inay deern 1t_ |

f1t to rnake

o '-As earher adverted to 1n th15 decrs1on, the Procurrng Enhty 0pposed the |

':Ii .'Apphcant s Request for Revrew and f11ed a response dated 22rld ]uly 2014 o

" The Procurlng Entlty also f11ed a nouce of Prehrrunary Ob]ec’aon dated 22ncl

o ']uly, 2014 and a set of . two subnussrons in support of 1ts posrtron in




When the Applicant’s Request for Review came up for hearing before the
Board, both parties to the application were represented by Counsel namely
Mr. Kiragu Kimani and Mr. Cyprian M. Wekesa respectively who made

able submissions in support of their respective clients positions.

The Board has heard the oral submissions made by the parties and has
considered the Request for Review, the Response thereto, the notice of
preliminary objection filed by the Procuring Entity, the written and the
supplementary written submissions filed before it by the parties, the

affidavit sworn by Mr. James Wambugu on behalf of the Applicant on 5*

Augﬁét, 2014 and finds that this Request for Review raises three "ri}arrow |

issues Whieh are as follows:—

1. Whether the Apphcant’ Request for Rev1ew was filed out of time

- pursuant to the Provisions of Regulahon 73 (2) (c) (I1) and

consequently whether the Board has ]ur1sd1ct10n to hear and

_determine the Request for Review. .

2. Whether the Board has jurisdietion to Review or inquire into eny
'.grlevance touchmg on the propr1ety ‘of the termination of a tender
ora tender process inview of the Pr0v151ons of Sechon 36 (6) of the
Act. R . | |

3. 'Depen_ding on the Board’s determiﬁation'. on issues (a) and (b)

" above whether the Procuring Entity’s action to cancel/terminate the
award of the subjeet tender to the. Applicant was valid and in

eccordance with the Provisions of Section 36 of the Act.



. | 'pursuant to the Provrsmns of Regulatlon 73 (2) (c) (II) and consequently
~ whether the Board has ]ur1sd1ct10n to hear and determined the Request

_ for Rev1ew

 The Procurlng Entlty in its notice of Prehuunary Ob]ectlon dated 22ncl ]uly

S -2014 and its written and oral submlssmns made by Counse1 argued that the
_Apphcant had been not1f1ed ‘that it's tender was suceessful by a not1ce
: ( ‘.}' _'dated 19th ]une, 2014 and that the Apphcant therefore ought to have fﬂed

_1ts Request for Rev1ew before the explry of a per1od of Seven (7) days frorn o
. that date. The Procunng Entlty further argued that the ]urlsdlctmn of the

‘ ‘B_Qar_d_to__had]udrcate Qn_a_Revrew_under_the_Eubhc_Erocurement_andm,m-m;

'~'j‘Dlsposal Act and the Regulauons made thereunder can only be mvoked

R E.‘ ore:: EZ'"faWEll' ":'_O 'ei;" _en El" OI'-Wl i 'e’ve_n ) ays__':"' " er the

= ":-*:::'fnotlfmatlon of the award and that 1n the Procunng Entlty 5 V1ew the Boar d
R ‘was fuctus oﬁ‘lcw and could not ad]udlcate on any other 1ssue beyond the

o two scenarlos o

o The Procurmg Entrty therefore urged the Boald to flnd that the Apphcant s
- Request for Rev1ew had been leed more than twenty elght (28) days frorn
RS : the date of notlflcatlon of the award and that the appeal was therefore

- -'-'-_“'frrvolous pursuant to Promsrons of SECtIOIl 93 (2) (d) of the Pubhc L

— 'l’rocurernent anct Utsposai Act




In anewer to the Procuring Entitjr’s Submissions, Counsel for the Applicant
submitted that the view taken by the Procuring Entity on this issue was
wrong. The Applicant submitted that what the Applicant was challenging
in its Request for Review was the Procuring Entity’s decision to cancel the
award of the tender. to it as contained in the Procuring Entity’s decision
“dated 9t July, 2014 as communicated to it on 10t July, 2014 and not the

decision awarding it the tender as notified in the letter of 19t June, 2014.

The Applicant asserted that under the PProvisions of Section 93 c:a'f the Acta
bidder who had participated in a tender process could challenge the
process upon notification or post notification depending on the stage at
which any breach or threatened breach of the Provisions of the Act or the
Regulations had occurred. The Applicant argued that in this Request for
Review, the purported cancellation of the Applicant’s' award OCCerred after
the notification dated 19ﬂ.1 June, 2014 had- been given and that it was
therefore within the Applicant’s rlght to lodge a Request for Rev1ew
..agamst the Procurmg Entity’s decision dated 9t ]uly, 2014 and that its

Request for Review was within time.

The Board has considered the rival submissions made by the parties on this
issue. The Board has also looked at the Request for Review and more
particularly the prayers sought by the Applicant which the Board has

already set out in this decision.

It is plain from paragraph 2 of the Request for Review and from prayer 1 at
page 2 of the Request for Review that what the Applicant is challenging is
the decision contained in the letter dated 9% July, 2014 by which the
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L Procurmg Entlty sought to cancel the award of the tender to the Apphcant. |

'jand not the letter dated J‘BBL ]une, 2014 notlfytng the Apphcant that 1ts",

I tender was successful

'_ _.-The Board further fmds that the dec1sron contamed m the letter dated 9th ”

]uly, 2014 was commumcated to the Apphcant on 10th ]uly, 2014 a fact that_ R
-'——'——?:WasAnotsdrsputed bywthe ProcurlngtEntlty and that~the Apphcant Wl'l.lcl‘l”:' e

. ‘fjled this’ Request for Rev1ew on 174 ]uly, 2014 flled the Request w1ttun the' s
- ',‘perlod of Seven (7) days stlpulated by Regulatlons and that 1ts Request for '_

-'.Rev1ew is therefore properly before the Board it

t,,;,‘.,:_Before leavmg ttus aspect of the Procurmg,Enttty s, Erehmmary Ob]ecuon,,:_r,.-"

S t the Board 1s of the con51de1ed vrew that thrs pomt of ob]ectton ought not to

_i'_"f!;_?"Procurmg Enuty Was mformrng the Apphcant that 1t s tender was". -

5".Rev1ew was agalnst the letter dated 19th ]une, 2014 and Whrle tlus Board
endevours to contmue entertanung Requests for Revrew and ob]echons

o ?_that appear pnma-fac:e bonaﬁde, thls endevour w1ll not however extend to o

-"'._:,:"'_;Entttys argurnent that * ”a successful tenderer should challenge a :

{ ffsuccessful Surely what aspect of that dec151on could a successful b1dder,‘- _-
-- '}'If'iwho the Board presurnes would be happy be expected to challenge Would:_l o
& the Apphcant whrch was successful be reasonably expected to come B
- before ttus Board and challenge a declarauon that 1ts tender was successful -

"l'he Board Would have been rlghtly surprlsed lf the Apphcant s Request for_'

.well tal-:en and a classm exarnple of such an argurnent is the PIOCurmg -. - o
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notification of an award of a tender to it”. Such an argument is in the
Board's View an argument in vain which demeans the status of the Board,
the party raising it, it is frivolous and is to say the least a waste of the
Board’'s time and an abuse of due process. The Board will not, out of
abundant caution comment lany further on this aspect of the matter. The
Board has already stated that the Applicant’s Request for Review is based
on the Procuring Entity’s decision dated 9t July, 2014 purporting to
terminate the Applicant’s tender and as such the Applicant’s Request for

Revi’ew Was filed within time and is properly before the Board.

Accordmgly the Procuring Entity’s first ground of ob]ectron on ]ur1schct10n

as set out in issue No. 1 therefore faﬂs and is hereby dlsrmssed

ISSUENO.-Z

Whether the Board has ]unsdlctlon to Rev1ew or mqujre mto any_"

N grlevance touchmg on the propnety of the termmatlon of a tender or a

o 'tender process 1nv1ew of the Pr0v1s1ons of Sectlon 36 (6) of the Act

: :The second issue On juriSdiction raised by the Procurmg Ent1ty' was that_ -.
'f '__under the Prov151ons of Sectlon 36 of the Pubhc Procurement and Dlsposal R
S '_ Act the Board had no ]UIlSdlCthIl to inquire into the quesuon of.

U e auon once the Procurmg Entity had dec1ded to exerc1se such a rlght' .

under the Prowsmns of Section 36 of the Act The Procurmg Entlty based.
it's argument on this issue on the Prowsmns of Section 36 (6) of the Act

" which prov1des as follows:-

2.
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| ”A termmatwn under this Sectton shall not be remewed by the

Remew Board or a Court”

. The Procurlng Enhty placed heavy reliance on the dec151on of the ngh

'Court in the case of Republic =vs= The I’errnanent Secretary Ministry of -

i -Staff of Defence and 2 Others Exparte Benken. Hyglene Serv1ces 2013 1n' .

+support ofuthe—proposrtron—that—the Board d1d not have ]unsehcnon touhear

' .'any matter arlsmg from the Procurlng Entrty 5 dec151on to terrmnate a.
- 'tender under the Prov151ons of Secnon 36(6) of the Act and ‘more

fpartlcularly argued that ne1ther the court nor the Board could cornpel a

frocurmg J:nt1ty to enter 1nto F contract under the Trov1510ns ot ‘Section 68

- (1) and 2 ofthe Act

- a1 gued that the Prowswns of Sectlon 36 (6) of the Act dld not and could not

bar the Boald florn lanI]I]Ilg Jnto the 1ssue of the Propr1ety of a
| ‘:"terrrunatron under the Prov1srons of Sechon 36 of the Act and rnore"
- 'parucularly so Where a Procunng Entlty had not cornphed w1th the
:Prov151ons of Sectron 36 of the Act Wl‘uch set out the procedure for - ._ |

: 'terrmnatron

; o :Counsel for the Procu,rlng Entrty rehed on, the ngh Court s dec1sron in- the_ -

"':"_.‘_.""case of Selex Systerm Intergratl _%—Vs— The Pubhc Procurement._"

S _-'Adnunlstratwe Rev1ew Board and the Kenya C1v11 Av1at10n Authorrty

o (HCC 1260 of 2007) Where the Court held that the Board had ]urlsdlctlon to B

'hear and deterrmne any g11evance ar151ng from the exerc1se by the




Procuring Entity of the right to terminate Procurement proceedings under

the provisions of Section 36 of the Act.

Counsel for the Applicant further relied on the Provisions of Article 159 (2)
(a) of the Constitution which enjoins any body exercising judicial authority

to ensure that justice is done to all irrespective of status.

It was the Applicant’s further argument that if the Board adopted the
approach proposed by the Procuring Entity, the Applicant would be left

without a remedy and that adopting such an approach would amount to

giving the Procuring En’uty a “blank Cheque and that this would

promote impunity.- | PR BRI :

The Boerd'has Ca.__refuﬂy considered 't_h_e arguments made by ﬂre partles on.- |

the ‘issue' of the interpretation of the Provisions of Section 36(.6). of the Act -

namely Whether the Prov1s1ons of that Section can deprlve the court or the
Board of the ]ur15d1ct10n to inquire into any grlevance touch;ng on the
propriety of the termination of a tender or a tender process. The Board
wishes to observe that though the arguments on this jurisdictional aspect
were lengthy, both the court and the Board have made several

pronouncements on this issue.

The leadirlg decision on this issue and Which' has Withstood the test of time

is the ngh Court dec1s10n in the case of Selex Slstenu Intergrah =vs- The |
Pubhc Procurement Admlmstrahve Review Board and the Kenya C1V]l_ :

F/-‘-.\

Aviation Authority (NAI HCC 1260 OF 2007). This judicial review matter -

contains two rulings one made by the Honourable ]ustice J. G. Nyamu (as
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o _'_he then Was) and the other by the Honourable ]ustlce George Dulu on 2"5‘.
| '.__May, 2008 and 28th August 2008 respectlvely Whlle the Honourable

o .Honourable ]usuce George Dulu dealt with the substarxtlve apphcauon for -

_"]ustrce ] G Nyamu dealt with the Prehrnmary 1ssue of ]urlsdlctlon, the o

- ]ud1c1al Rev1ew and also dealt Wlth the 1ssue of }ur1sd1ct10n

The-eBoard has con51dered the dec1s1ons by both the Honourable ]udgesn'z- e

and partlcularly the dec131or1 by the Honourable ]ustlce ]G Nyamu glven ;

| - on 2nd May, 2008. The ]urlsd1ct10nal issue f01 determmatlon before the_ -

'_ "'.]udge was Whether the court or the Pubhc Procurernent and adrrurustratwe.

| Revrew Board has the ]urlsdlctlon to hear and determme a questlon arlsmg

o from the dec151on of a Procurlng Entlty under the Provrslons of Sectlon 36

AL _. 'ef the-Act-»or-»te~er1tert—am—sn-applreatlen«-ferwﬁrd-rera-l Rewewafter—thempeﬂed

. - ':'of 14 days set out in Sectron 100 (4) of the Act has lapsed

_‘Upon con51der1ng the rlval arguments made by the partres and the long

S hne of authorltles placed before hlm ]ust1ce Nyamu made the followmg .

: flIldlIlgS on the issue of the ouster clauses under Sectlon 36(6) and Sectlon'.
s -_;100 ( )of the Act. P S | s
SRR 1 The ouster clause 111 Sechon 100(4) of the Procurement Act is not Sl

i ._.:,-3ent1rely clear and the court must therefore resolve the d15Pute bY. R

R | -'upholdmg its ]urlsdlctmn mstead of 1ts ouster

'_',2,{'The ouster Sectlon was mserted 1n obv:lous 1gnorance of the L

- 'jucuc E‘I Rewew Iaws Or‘der 53 and_ﬂt_S_ﬁ_W_"_ec o1l wWas ms“"e‘ftea 111_

R '.',obkus 1gnorance of the ]ud1c1a1 Rev1ew laws

{1




3. An ouster Section is not in tandem with the other laws on judicial
review, namely the law Reform Act and Order 53 and the Section

was inserted in obvious ignorance of the judicial Review Laws.

4. An ouster Section is void where it violates Provisions of the

Constitution.

5. Ouster clauses are wusually grounded on public interests

| consideration and good adrmmstratlon, and there cannot be greater
pubhc interest than that expressed in the Constltutlon In this
‘regard ouster clauses will be meffechve unless they pass the test of -

reasonableness and proportmnahty

6. Ouster Sections or clauses are ineffective in the - face of

jurisdictional issues.

In arriving at his decision the Judge relied on several common law
decisions on ouster clauses and more particularly the case of Smith =vs=
East Elloe Rural District Council [1965] as 736 where Lord Viscount

Simonds stated as follows:~

B ”Aﬁyd.ne"bred in the tradition of the_ law is erly. fo regard with little
sympathy legislative Provisions ousting the Jurisdiction of the Court
whether in order that the subject may be deprived altogether of
remedy or in order that his grievance may be remitted to some other

tribunal”.
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:_ :.'_The court also rehEd on the landmark dec151or1 m the case Of AILISIIIIIIIC e
: :..“_VS_ the Fol-‘EIng Compensatron Cormrussmn [1969] ALL ER 2008] where o

| .'Lord Re1d made the followmg famous statement on ouster clause SRRy

o ”It zs a. well establzshed p1 mcrple that a Promswn oustmg the L

ordmary ]urtsdzctzon of the court must be constmed strzctl J meanmg, 3

i think that if such a Pramswn is reasonably capable of hamng two.

T "j-;meanmgs that meamng shall be taken whtch preserves the ordmary |

]uﬂsdtctwn of the court”

'- .:.The ]lldge (] G Nyamu D further stated that the coult or any other ]ud1c1a1 o

' '_.-authorlty has to look mto the ouster clauses as Well as the challenged_____‘

__dec151on to ensure that ]ustlce is not defeated and that m our ]urlsdrctlon S

e ,_i,.,.the prmc1p1e of proportlonahty is. now part of our ]urlsdlcuon

. '.'Turr\mg to the Provrs1ons of the Pubhc Procurement and Dlsposal Act the_ : L

.'Court held that m cons1dermg the 1ssue of ]urlsdlcuon the court or. any Lo

) :"f'lmtentron of Parhament m Secuon 2 of the sard Act Whrch 1s mter—alm to S
promote mtegrrty and farrness as well as to mcrease transparency and L

_- : .;:r_accountablhty in the Procurement procedures K

. On the requlrement for the glvmg of reasons under Sectlon 36 of the Act ; i

r'f:the Court stated that the gwmg of reasons is one of the fundamental 8

'.'.:_tenants of the Prmclple of natural ]ustlce and that the faJlure to glve

B 'reasons under the Prowsmns of Sec’uon 36 of the Act Would mv1te_ -

."mterventlon by the court




On the issue of ouster clauses uis-avi the Constitution the court while
relying on Article 77 (9) of the old Constitution held that upholding the
ouster Clauses in Section 36(6) and Section 100(4) of the Act would be in
conflict with the Constitutional requirement that a court or other
adjudicating | authority prescribed by law for the determination of the
existence or extent of a civil right or obligation shall be establrshed by law
and shall be independent and impartial and where the proceedings for

such a determination are instituted by a person before such a Court or

other adjudicating authority the case shall be given a fair hearing within a

'reasonable tirne

The Court in the dec1s1on dehvered on 2“d May, 2008 in the case of Selex |

Systenu Intergrah therefore concluded it’ s dec151on by holdmg that the -

- .'_ouster clauses under Sectron 36(6) and Sectlon 100(4) of the Act Were not N
absolute or unfettered aud that the Court ar1d the Board could hear'- .

approprlate grlevauces ar1smg from any alleged breach of the sald'.__."-"'

'prov151ons

In }:us rulmg dated 28th August 2008 on the substantlve apphcatlon, the =

| Houourable ]ustlce George Dulu adopted ]ustrce Nyamu s fmdmg on the

- issue of ]urlsdrcuon and made the followmg remarks on the requlrement

that the Procurmg Enuty should give reasons in fmdmg number 4 of his

' dec151on -

o 4 Whether the applicant should have sought for reasons of termination

| before going to the review board (1st respondent)
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”Counsel for the 2nd Jespondent has mgued that the ea-pm te

Tender befme mshmg to the 15t1espondent wzth ther.l appltcatwn -

L The mtlona le of thls a1 gzzment seems to be that the apphcant went to

h., 1 f_ 1 espondent_p1 ematm eh ———Ifhm efm e——the-—1$f—1 espondentmwas

correct in dtsmzssmg the apphcatxon of the ex—pm te appltcant o1 a

"' thmmaﬂ/ ob;ectwan s

" Ido not thmk that ar. gument can be sustmned Fir st of all thut is not

Oy ; :.the ‘reason why tke 15t1espandent d151mssed ‘the applzcant’

'.5?_.'_____complm11t or appeal Secondly, and mme 1111p0rm11th, sectzon 36 (3)

kS of the Act whtch appems to be 18116d upon by the 2"“ 1esponde11t’s

_.-‘counsel does 10T tmpoae_a duty_au_the_ap;zlmm:t_to_hane_as]ced_for

'tlte. ._,-:re_as_on_s . fm te1 mmatwn of Terzde: before\ ; gou_zgt;___to the

iy .36 zmposes a mandatmy duty on the pmcm mg entlty to gzve the'_' |

7"~’-,--reasons fm termmatzon to- “the pubhc procm ement OT)ETSIghf

L _:-Author:ty to the ex—pm te appltcant”

" '-:It 15 noteworthy from the Wordmg of the Prov151ons of Sectlon 36(6) of the EE
| - ; -Act that the Secuon purports to oust the ]ur1sd1ctlon of the Rev1ew Board .
e B and the Court and the Board therefore f1nds that the dec151ons Whlch have - -

. been crted above are’ not only relevant to the mterpretauon of the ouster'

-..‘clause 1n the context of the court but also of the Rev1ew Board and are

a therefore relevant to the 1ssue now before the Board




Now turning to the points of dispute before the Board on the second issue
of jurisdiction the Board finds some of the Applicant’s grievances in the

Request for Review are inter-alia that:-

(i) In purporting to exercise the right to terminate under Section 36 of
the Act, the Procuring Entity did not comply with the entire
Provisions of Section 36 of the Act in that it did not notify all bidders
of the decision to terminate the tender nor did it make a report of that

decision to the Director of the Public Procurement Authority.

(11)The Procurmg Ennty did not g1ve the Apphcant or the Dlrector of the. "

Authorlty the reasons for the ternuna’non

(i) The Dec1s1on was not based on any plau51b1e or reasonable ground o

(iv) The Procuring Entity’s decision breached the Applicant’s _rights'
under the Constitution and particularly Article 159 (2) (a) that -

" requires that Justice shall be administered to all in a fair manner.

(v) The Respondent had breached the ob]ectlves set out in Section 2 of

the Act among others things.

The Boald finds that the Apphcant s grievances some of which have been
set out above are justiciable grounds which fall within all the parameters
set out in the Selex Systemi decisions and the Board therefore has the
requisite jurisdiction to hear them. What the Applicant is essentially
coniplaining about' is that the Procuring Enﬁty did not Act in accordance

with the law, that it’s action was not fair and transparent and the Procuring
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o -_'Entlty therefore breached the ob]ectlves set out 1n the Act and it's decrs1on__ :'_ |

B was not based on reasonable or vahd e'rounds and flnally that the:;_'_',

':M'mProcurmg Entrty acted unconstltutlonally and in breach of the rules of_m'“_” c

S ;*_na’furallushce i

| = '_'Before rnaklng it's flnal flndlng on thls 1ssue the Board Wlshes to cornrnent |

—«;——0n~the»Procurmg-Ent1ty swresponse and-~rnoreeparhcularlywi‘heaeference to

L _- .'Repubhc =vs= The Permanent Secretary, Mlnrster of State for General. o

O

MMfS“é””“A““p“p“l’i’é“a‘hon No: 705‘“f"‘"21.4 Y

the. dec151on glven by the Honourable Justice G. V. Odunga in the caseof =~

.'Defence Cleanlng Serv1ces expert Hygrene Servrces Lnruted (Na1 HCC

It was the Procuring Entity’s PdéiﬁOfi. base_d?onaé:abcsve decision that the

L s '}.;enter 1nto a contract and that to the Contrary the dec181on Whether or not. SRR

- -'s_-._'..the Procunng J:ntrty ought to enter 1nto a contract 1s one lett o the

SRR Procurrng Entlty as 1t has the chscretron to terrmnate the tender at any tlrne:: kN

“'_j._‘sought na:mely, the orde1 that the Respondent be. 01de1ed to execute a .

L ‘before entermg lnto the contract

" fThe Procurlng Entlty urged the Board to flnd that What the Apphcant: |

. _ertten contract W1th the Apphcant in accordance Wlth Sectron 68 (1) of the o

Act could not be granted 1nv1ew of the Court s dec151on m the Exparte'_-. e

::Benken Hygrene serv1ces Ltd case.’

o In resPonse to thrs argument Mr Klragu Kunanl ulgEd the Board to fmd |

G _-f.‘_that 1f there Was any conﬂrct between the dec151ons Inade by both IUS’CICE_-}__:'.. |




Nyamu ].:' A and Justice George Dulu and that made by Justice Odunga
then the Board should resolve such a conflict by considering which

decision or decisions were persuasive and adopt the same,

The Board has anxiously considered the Appiicant’s‘ argurnent. that the
Board resolves the perceived conflict between decisions of Judges of
concurrent jurisdiction and whose decisions are in law binding on the
Board. This has compelled the Board to carefully consider all the three
decisions on the interpretation of Section'36(2)'of the Act and ha's'earefully
read. the decision of the Honourable Justice G. V. Ondunga in the case of

Hygiene Services L1m1ted and haVIng read the said dec151on and the

'dec151ons in the Selex Systemi cases, the Board fmds that no conﬂ_lct ex1sts_ .

- 'between the dec1510ns and the three dec151ons made by the three ermnent_ S

]udges of ‘the ngh Court dealt with separate issues Whlch dealt Wlth:

part1cu1ar pecuhar c1rcumstances of each of the cases before the ]udges

S Ih.e;.'question_ ‘before the  Honourable Iusiice__;O_d_unga, in _the.--Hygiene g

* Services Limited case Was’ Whether'an'Applicant eould through an '0rder of
k rnandamus compel a Procuring Entity to execute a contract under the
g Prov151ons of Secﬂon 68(1) and (2) of the Act.’ The learned ]udge answered
that questlon by stating that the court could not compel a party through an

order of mandamus to execute a contract and further held that ]ud1c1al |

. rev1ew was concerned not Wlth the merits of the decision but the decision _

| maklng process. The Iudge did not in any of his findings hold that either
the Court_ or the Board had no jurisdiction to address a grievance u_nder the

| 'PrOVision's of Section 36(6) of the Act.
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| There is therefore no Confhct between the dec151ons made by the ]udges but

'____meg to the nature of the submrssrons made regardmg the percerved |

a ;_confhct the Board has perused the dec1srons subrmtted before 1t by the L
L | _' partles and partrcularly the dec151on made by the Honourable ]ust1ce G. V
*mmr(ﬂ dunga"on“”2“d”]u1y”2014“m*the”case“oPRepub11C“W5”The”Mmsﬂy of“ S
| Interlor and Coordlnatmn of. ‘The' Nahonal Government and others

_"]ud_lcral Rev1ew No 441 of 2013)

_':It 1s apparent on the face of the sa1d decrslon that the ]udge was ahve to the

- emstance ofﬁe dec151on*m~the*5elex1 Systemrcasew*Ttus -is- clearat holdmg*ﬁ***

]_number 40 Where the Judge Whlle commentmg on. ]ushce Nyamus o

- dec1s1on m that case stated as follows -

PR "’40.’"_7’1',1:1'__'the _.a'bo_v'e case,_it;was held that ouster clauses are effective as -

o ___;;_;'ob]ectwes of the Aet ﬂﬂd pass the test of reasonableness and

o ,‘i'proportwnahty The Iudge (]ustzce] G. N Jamu) reeogmzed that the_
B "Court’s Iurlsdtctum 111ay be pr ecluded or 1esmcted by elther
-' O : _ia_legrslatwe mandate or certam specml texts. However where the”: |
R l. : .fouster clause lecwes an aggneved party 'wzth no eﬁectwe remecly or:- o
: ':'iif_'dat all 1t 1s my mew that sueh ouster clause w:ll be stmck down as

oy 2 bEU'Ig unreaSOTlﬂble

~ Provisions of Section 36(¢) of the Act in the authorities which the Board.
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will set out in the holding on issue No. 3. It will therefore bear repetition if

the Board were to set them out here.

The upshot of the all the above considerations is that the Board has
jurisdiction to entertain grievances under Section 36 of the Act particularly
the grievances raised in this matter and the Procuring Entity’s objection as

contained in issue no. 2 is therefore disallowed.

ISSUE NO. 3

Whether the Procuring Entity’s action to terminate the award of the
subject tender to the Applicant was valid and in accordance with the

Provisions of Section 36 of the Act.

Having determined issues no. 1 and 2 on jurisdiction and having

—_—

established that the Board has the jurisdictioh to hear and determine the |

grievances placed before it by the Applicant the Board will now proceed
and consider the arguments on and determine the 3+ issue framed for
déter'mji'latioh.." o | | e
The Applicant based it's argument on this ground on the decision of the
Honourable Justice Dulu dated 28t August, 2008 in support of the

proposition that a Procuring Entity could not terminate a tender once an

award had been made. Counsel submitted that the Procuring Entity could

not therefore terminate the award of the tender to the Applicant after a

notification of the award had been made and. that such a decision was

-contrary to the law and was therefore null and void. The Applicant
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therefore contended that the Procurmg En’uty erred in terrmnatmg the

award of the sub]ect tender awarded to the Apphcant U

o The Apphcant alternatlvely argued that even assurrung for arguments sake

A 'that the Procurmg Ent1ty could exerc1se the r1ghts conferred by the'

| Prov1s1ons of Sectlon 36 of the Act at any stage of the Proceedlngs, then the -

1--5'Procurmg Entrty was obhged to exerc1se such a rlght in strict Cornphance e

- .-W1th the Prowsmns of Sectron 36 of the Act and that the Procurmg Entrty

5 .: 'Was at the Very least en]omed to 1nter—aha -

(1) lee reasons for cancelauon SRR

(11) Not]fy all the othe1 brdders of 1ts dec151on to terrrunate e

1’(111) Not]_fy the Dlrector of the Pubhc Procurement Authonty of the

” _.}Strlct comPhance Wlth the Prowsrons of SECtLOI‘l 36 of the Act on o

dec1s1on to terrrunate together W1th the reasons for the terrrunatron

| ( ) Act Wlthm the Provrsrons of the Constrtutton

S Counsel for the Apphcant argued that the Procurmg Enhty 1n thrs mstance ) ':_ C o
S il -had acted contrary to the express Prov1s10ns and the sp1r1t of the Act and PR
| '_r'that by 1ts own adrrussmn, the Procmmg Enuty had farled to dernonstrate R

ftermmatlon and more partrcularly that 1t admltted that 1t had not not1f1ed |

:.'all the other tenderers of it's decrslon to terrmnate The Apphcant further-

3 argued that the Procurlng Entrty had also admitted in the. subrmssrons by": S
S :“:;.-1t s Counsel Mr Wekesa that it had not cornphed Wrth the Provrslons of ST




Section 30 (7) & (8) by giving the Director General of the Public
Procurement Oversight Authority a written report on the fact of

termination and the reasons for the termination.

Counsel for the Applicant argued that inspite of non compliance with the
Provisions of Section 36 of the Act, there were no reasconable grounds upon
which the award of the tender to the Applicant had been terminated. The
Applicant through its counsel drew the Board’s attention to the fact that
upon the notification of the award of the tender to the Applicant, the
Apphcant was requested to prov1de services to the Procuring Enhty Wthh

the Procunng En’ﬂty en]oyed and had not pald for

Mr. Wekesa in answer to the Apphcant s submlssmns mamtamed that .

under the Pr0v151ons of the Act, the Procurmg Entlty had an unfattered'
right to terrruna_te procurement proceedings under the Act and that on(_:e -
the Procﬁiing Entity had exercised such a right:;- the exercise of that right |

coﬁld not be questioned by the __Board or the cOu_rt_ under the I_’rov_isions.of, ;

Sectmn 36 (6) of the Act. o

While re5pond1ng to the Apphcant s argument that the Respondent could

not terminate the award of a tender after giving a letter of notification Mr.
Wekesa submitted that there was no definition of the word Procurement
proceetimgs under the Act and while relying on the provisions of Section
36(1) of the Act Mr. Wekesa contended that a Procuring Entity could
terminate Procurement Proceedings without entering into a contract.
Counsel therefore argued based on this Provision that Procurement

proceedings could only come to an end upon the execution of a contract
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the partres as at the date of the termmatlon

~ and that the Procurmg Entlty had therefore acted properly by termrnatlng

| .the Procurement process s smce no wrltten contract had been entered mto by

-' On the reasons for - termmatron, Counsel for the Procurmg Entlty wlule_
| :";relymg on paragraphs 8 and 9 of the Procurmg Entrty 5 Response argued :
| '-that the Procurmg Enttty had termmated the award of the tender to ‘the

| _'-Apphcant due. to, mater1a1 ﬂaws in the evaluauon process whrch ‘had
| .emerged after the award had been made The Apphcant c1ted some of the' |

" alleged ﬂaws m paragraph 9 of the response as mter—alm bemg -

) That the evaluauon of the Prelurunary and mandatory requ1rements_ S

was replete w1th unexplamable mconsrstenc1es and gaps

R b) The letter ofrnoufrcatlon of. awardrofﬁtenderswasassuedsprematurelyr‘

before the tender comrmttee had completed 1ts due drhgence o |

.- c) 1he notltlcauon ot award was not undertaken by the level of'-

authorrty spec1f1ed bV the law

: :-'The Procurmg Entlty notably stated at paragraphs 8 of 1ts reSponse that the
. ‘:award had been cance]led at the tende1 commrttee meetlng held on 8th ]uly,

I .'2014 due to what the Procurmg enﬂty s tender commrttee termed -as .'

3_.1 . ;'”matenal ﬂaws in the evaluatlon process and added that the mmutes of the

B meeting had not been conflrmed as this Rev1ew was pendmg before the

: .:'Board thereby rendermg the matter sub ]udu:e

.Counsel for the Procurmg Entlty supphed the Board w1th cop1es of the

S un51gned rrunutes of the tender Commrttees 14th and 15th meetrngs held on. _,
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4th and 8t July, 2014 respectively in support of the reasons for cancellation.
The minutes were supplied to the Board on 6t August, 2014. The
Procuring Entity urged the Board to look at the minutes and affirm it's

decision to terminate the tender awarded to the Applicant.

On the issue of the failure to give reasons, the Procuring Entity argued that
the Procuring Entity was not obliged to give reasons in the absence of a
Request by the Applicant for reasons and that as at the date the Request for
Review came up for hearing, the Applicant had not sought for the said

reasons.

On the reqmrement for the Procuring Ent1ty to glve a notice of termmaﬁon, -

of Procurement Proceedmgs to the D1rector General of the Authonty and. o

the reasone under the Provisions of Sec’aon 36 (’7) and 8) of the Act o

Counsel for the Procuring Entity conceded that no notice and or reasons

had been given to the Director General of the Authorlty as yet because the

Applicant had instituted the present Request for. Review before the Board . ...

and that just like the minutes, the Procuring Ennty argued that it did not
give the notice or the reasons since such an action would be sub judice.

Based on the above arguments, Counsel for the Pfoeuring Enhty therefore
urged the Board to dismiss the Applicant’s Request' for Review with costs.
The Board has ct)nsidered the Request for Review, the Res:p_dnse' thereto
“and the eﬁbnﬁsei_ons tendered for and agaiﬁSt the propriety of the issue of

the termination of the award of the subject tender to the Applicant. The
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A

.Board has also con51dered the author1t1es C1ted by the partles in support

B | ;‘ and in opp051tlon to the Request for Rev1ew |

B - Before the Board proceeds to determme ttus 1ssue, the Board Wﬂl f1rst _

| -address the rrval submissions made by the parties on the stage at Wthh a

- '___Procurmg Ent1ty can termmate Procurement proceedmgs The Apphcant

- argued that the Procurmg Entrty could not do so after the not1f1cat10n of an

. 'award had been made to a successful tenderer Whlle the Procurmg Entlty
iy argued that thlS r1ght can be exerc1sed at any stage before a contract is

o 51gned

O

On thls aspect of the matter and Wrthout dec1d1ng whether ]ust1ce Dulu -

o ;Was r1ght or Wrong in Ius mterpretatlon of Sechon 36 m the Selex Systemlj .

-;'”+‘_-case,_the_Board_opts_to base_lts_declslon_ n_the_express_Prov151ons_of

o Sectton 36 (1) of the Act Wthh provrdes as foHows -

,,3 6 (1 ) A p, ocurmg Entzty may at om _j tzme, termmate pmcm ement _

Proceedmgs wtthout entermg into a Contmct” SRR

The Board therefore fmds that the Procurmg Entlty s argument that a_

' any tlme before a contlact 1s 51gned as correct The Board however holds ST

Procurmg Enttty can termlnate the plocurement process or proceedmgs at

‘: that thls can only be done w1t]:un the parameters of the laW as determlned_ ._ i

B o m 1ssue number 2 and W111 therefore address the 1ssue of Whether the'

j-terrrunatlon/ cancellatlon in the partlcular cucumstances of th15 case ‘was

e .'done 1n accordance Wlth the prov1s1ons of the Constltutton and the Act and

-_ i.'the f]ISt aspect Whlch the Board w111 address 1n the cucumstances of thls_
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~ case are the functions and the limits of the power of a tender committee

under the law.

From the minutes submitted to the Board by the Procuring Entity to Board
and more particularly the tender committee’s minutes of 19% June, 2014,
the tender committee of the Procuring Entity awarded this tender to the
Applicant on 191 June, 2014 but subject to a confirmation from the
Authority as to whether it would be proper to award the tender if only one
tenderer had reached the final evaluation stage. This notwithstanding, the
same tender committee purported to cancel the award of the tender to the
Applicant on 9% July, 2014 two weeks after it had awarded it the tender on
19% June, 2014. The issue that therefore nafurélly arises is whether under
the Provisions of the Act and the Regulanons the tender committee could |

 revisit the tender process after making an award on 19t June, 2014

The Provisions of Regulation 11 of the Regulations are explicit and they

state as follows:-

Regulations 11 (1) in considering the submissions made by the
Procurement Unit or Evaluation Committee, the Tender Committee

may reject a submission with reasons.

Regulations 11 (2) (b) The tender committee shall no't reject bmy

submission without justiﬁable and objective reason.

Regulat:ons 11 (3) where the Tender Commiitee rejects the

recommendation of the Evaluation committee the decision shall be
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- reported to the head of the Procurmg Entzty or to the Accozmtmg
6 ]j'ﬁcer S _ G

The Board flIldS that the Reg'ulat[ons reqmre a Tender Comrruttee that has .

o re]ected the recomrnendahons of the Evaluatlon Cornrmttee to report the

. same to the Accountmg Off1cer, the Regulahons do not glve the Tender |

L ,rCormruttee powers to Te- enter the arena and terrrunate tenders

L A respon51b1e tender comrruttee rnust exarmne the 1n1nutes of the tender

: evaluatron cormrnttee in: Inrnute detaﬂ and conflrrn that the evaluatwn_ .

Sy '_comrmttee had strlctly adhered to the evaluatlon cr1ter1a before makmg an

' . award of the tender to the successful b1dder The tender comrmttee cannot

o :-ralse questrons Wh.lCh would have rlghtly been ralsed before the award of

ERA '-Imnutes of the evaluatlon comrnlttee Were before the tender commlttee' RO

g ._ When 1t awarded the tender to the Apphcant If there we1e any errors
| ___'ﬂaws, gaps 1n the rnarks awarded by the evaluators or any other such _' ._ |
purported d1screpancy, the tender cornrmttee should have plcked these out

o __before awardlng the tender The apphcant was not the one evaluatmg: |

] C/ :'."tenders It Wwas the Procurmg entlty 5 evaluahon comrmttee The Board_

[ _therefore fmds no ba51s upon whlch the Apphcant should be punrshed for :

'_.;alleged ureg‘ularltres or any alleged gaps when 1t was not the one'_:'.‘-"'":

o ‘evaluat:lng the tenders The Apphcant was therefore on f1r1n ground when "

s at liberty tfo: employ any of it's internal _dis_dpliﬁ_ary'. machinery if it finds

b I |
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that any of the members of it's evaluation committee contributed to the

occurrence of any of the irregularities.

Notwithstanding the fact that the Regulations are clear on the mandate of

the Tender Committee, it is noteworthy that in this case, the tender
committee purported to continue exercising what it considered as it's
unending mandate leading upto the cancellation of the award of the tender
to the Applicant. The Board has examined the provisions of the Act and
the Regulations and has not been able to come across a Provision or a

Regulation  that allows a procuring Entity to carryout evaluation,

notification, a cancellation, a re-evaluation, an mvesugatlon or a re-

investigation after the award of a tender and all these out31de the statutory
Per1od s_et out in the Act and the Regulauons.

i Under the Prov151ons of Regulatton 4-6 of the Regulatrons, an evaluatron of

tenders must be concluded within fifteen (15) days after the operung of the.
_ tenders after Whrch the tender ‘committee rnust recornrnend or re]ect the R

. recornmendatron to award the tender to any brdder Once the tender 15'_ '

awarded there is no further room for the tender corruruttee or the L

evaluatlon cornrmttee to revert back and forth 1ead1ng to an endless :

journey' The tender committee cannot evaluate, re-evaluate, cancel or

rev151t awards of tender admflmtum

| The Board therefore finds and holds that upon maklng its dec151on of 19t

- ]une 2014, the tender committee became functus officio.
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L ‘The Board has also examlned the un51gned rmnutes of 4ﬂ1 and 8th ]uly, 2014
s supphed to the Board. by the Procurmg Entity on 6th August 2014, The -

| ',_-..Board has exammed the substance of the two rrunutes and the rrunutes of-

" the 19*11 ]une, 2014 and has noted that the only 1ssue that Was allve in the |

~;f":“_“.“.*i"jm*"f_‘rrunutes*of 19ﬂ1“june“”2014 was Whether 1t would have Deen rlght”" for the |

-:'\'-Procurmg Entlty to award the tender where only one- tenderer had made 1t- s

MRSEISAR to the—l-ast-stage of e‘fa1uahon' —

Tlus 1eason resonates through the rmnutes of 4&1 and 8th ]uly, 2014 The
3 'Board has looked at the 1ast two sets of n'unutes Wthh are not 51gned and

| "’has observed that the mmutes are vague and look ll.ke a record of

arguments between the secretar1at and members of the tender comrruttee 2

o _ _:'=%ﬂqﬂe-themmemberseﬁ»the-secretaﬂatwsteed—by—and—mstaﬁedethe-deelsmnwtom

3 awar d the tender to the Apphcant some Board members contmued ralsmg-_ |

5 e of the member ralsmg any parhcular ]nqmry and the use of the Word_ |

£ so": __,'_fe'members runs through the n‘unutes of 4& and 8th ]uly, 2014

L i The Board flnds that the laW on tendermg is very clear and it is’ that the'_. |
(«} ':_ | ‘._outcome of a. tender process does not depend on the number of L j'
:'.;_'partlmpants There is no requnement that they be one, two three or any S

IR other number A tender is hke a race If only one competttor reaches the G

fmal mark 50 be 1t The Plocurmg Entlty ought to and d1d award thei'

: o '4 ﬁThe Procurement process, ]ust hke a race cannot be stopped because only
o :_one entrant had made 11: to the flnlshlng Ime ; - . o

T
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In this particular instance and from all the available evidence it is only the
Applicant which upon a consideration of all the relevant stages of
evaluation which made it to the end. The tender committee ought to havé
and did award the tendér and the tender committee’s decision to subject its
decision to a confirmation by the Director of the Public Procurement

Authority (PPOA) was not necessary.

The Board has read through the Provisions of the Act and the Regulations

and there is nothjng in the said provisions of the law that requires a tender

committee to seek any clarification from the PPOA or anybody before

making an élWard of tender where there is only one tenderer remairﬁng in
the process. This practice if allowed would negate and take away the

requireﬁiént of the independence of th_é evaluation and’ the tender

committees and would lead to endless ihquii_ies being directed at the
Director General of the Authority, who is in law not a member of an

evaluation or tender committee.

As the Board has already stated, Regulation 46 of the Regulations requires

that tenders must be evaluated within a p'er.iod of 15 days. The evidence

before'the Board shows that this tender closed on 13t June, 2014 at 11.00

a.m. The period of 15 days elapsed on 28t June, 2014. The minutes of the
evaluaﬁdn committee show that the evaluation committee completed the
evaluation on 19% June, 2014 well within the period of 15 days and its

recommendations were adopted by the tender committee on the same day

nameljf 19th ]ﬁne, 2014. By the time the tender committee was purporting -

to revisit the decision of the evaluation ‘committee on 8th July, 2014, the
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| 'stattitory pe:rio'd of 15 day's for the evaluation of..'tenders had long laps'ed”
- The Procurlng Enhty d1d not provrde any ev1dence to the Board to

demonstrate that the Procurmg Entrty cornphed w1th the Prov151ons ofm."w .. :
'_'Regnlatron 14 (2) of the Regu_latlons on exten51on of t]rne for evaluanon or_ o

""re evaluahon of tlrus tender L

':m:i:‘f,ﬁ_iRegulatlon 14(2) allows a Procurmg Entrty to extend trrne for the

L evaluatron of tenders beyond the perrod of 15 days Such an extens1on can -

= | however only be granted 1n two mstances, namely, Where there 1s a large

WProeurm%Entrt:y-s-tenderwormevaluaiaon-—eon:um—tteewdad——netwtherefer&havem

S :any power to carry on W1th What amounted to: an. evaluatlon long after the o

"-qtatutnrvnermd PR

' The --Board further fmds on the ba51s of the Procurlng Entrty 5 own
o adrrussron that it purported to termmate the award of the tender to the -.

R ':Apphcant even before -the - tender cornn:uttee s recommendatlons of |
8/ 7/ 2014 had been adopted and the r_runutes conflrrned and 51gned The'- _
B '--Procmmg Ent1ty also conceded that it had not notlfled all the other bldders': Lo

"f'_'.—'__::of 1ts dec151on to terrmnate and that no report had been rnade to the

B __'The Procurlng Entrty also expressly admltted that 1t d1d not g1ve reasons o

S for the tEHIHIlathIl to the Applrcant in add1t10n to not g1v1ng the reasons o :

_ termmahnn
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the Director General of the Authority. It was held in the two decisions in
the Selex Systemi case that the failure to give reasons amounts to a breach
of the rules of natural justice. The Board adopts the court’s reasoning on

this aspect of the Review.

The Procuring Entity sought to explain this away by stating ﬂiat it did not
take the above steps because that Request for Review was pending before
the Board and that the matter was therefore sub judice. It is true that in
ordinary circumstances once a Request for Review was filed before the
Board, Procurernent proceedings which are still pending worﬂd stand

suspended pending the determma’aon of the Request for Revrew pursuant

o the Prov1s1ons of Section 94 of the Act.

| .The Board fmds the reason glven by the Procurlng Entlty not to be'- "

plaus1ble because of the followmg -

(1) The tender commrttee awarded the sub]ect tender to the Apphcant on

~ 19th ]une, 2014 and therefore concluded 1ts mandate under the Ac’cE N

after that. The purported proceedmgs of 8?h July, 2014 seekmg to
cancel the award of tender cannot by any stretch of '_irnagination, _
amount to Procurement Proceedings under the Provisions of Section -

94 of the Act capable of being suspended.

(i) A notification of termination of tender to the Director General of the
| Authority containing reasons is not a Procurement proceeding for the
purposes of Section 94 of the Act. It could not have been suspended |

under the Provisions of the said Section.
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e (i) It is mconcewable that the Procurmg Entrty purported to term]nate

: -the award even before it had concluded and conﬁrmed the rrunutes

P '-,:__:of 8/ 7/ 2014 ThlS amounted to placmg the cart before the horse o
 since one cannot termmate an award of the tender ﬁrst and then

" """:r-seek to mqu_u-e or look for the reasons to support the purported

o terrnlnahon

_-:-It 15 now estabhshed that the power conferred upon a Procurmg Entrty
B under the Prov151ons of Secuon 36 of the Act 1s not absolute and should be

s 'exerc1sed m strlct comphance Wlth the letter and the sp1r1t of the law o

; .exerc1smg any other power conferred on it by the Act or: the Regulatrons e

gl‘_;-.;i;ef-};ttresProcurmg Entltywasﬁboundeby%theeProwswns ofewAruclew227 -of -the——-

i Constltutron and Sectlon 2 of The Pubhc Procurement and Dlsposal Act

o }'.Art1c1e 227 of the Constrtutlon reads as follows - : RN

R '1. 'f?When a state organ or any other publlc entlty contracts for goods
: N and Servrces, it sha]l do so m accordance w1th a system that 1s farr, '_ '

Ner equrtable transparent competrtwe and cost effectwe o

B Sectmn 2 of the Pubhc Procurement and D1sposa1 Act set out the
o ._: 'followmg as the Ob]ECtLVES of the Act S e e e e

[ a) To promote maxrmum economy and effrcrency, SR .4 S

b) To prornote cornpetltlon and ensure that the competltors are. treated
farrly, S | | _ 3 |
e c) To promote mtegrlty and falrness of those procedures o
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d) To increase tramsparency and accountability in those procedures
and;

e) To increase confidence in those procedures.

The net effect of all this Constitutional and Statutory Provisions is that the
Procurement process and how it should be conducted is enshrined in the
Constitution and statute. A procuring Entity while exercising the powers
conferred upon it by the Constitution and the Act exercises such powers
for, on behalf and in trust for the Public. Both the Constitution and the Act
impose on a Procuring Entity the duty to the Act fairly, equitably, |
transparently, to promote competition and act in a manner ﬂ1at promotes
maximum economy efficiency and saves costs. The Procuring Entity is also

- obliged to promote integrity in the Procurement process.

The Board has previously had occasion to consider the issue of termination

in the following previous decisions:-

‘In the" case of Tudor Services Ltd =vs=National Oil Corporation

(Application.No. 21 of 2009) the Board held that the powers conferred
“ upori the .Procuring Entity under Section 36 of the Act must be exercised in
good' faith and in full compliance with the requirements set out under the
Act. The Board proceeded to nullify the termination of an award of tender
by the Procurement Entity for failure to comply with the Pr_ovision:s. of

_Séction 36 of the Act.

In the case of Horse bridge NEtwork Systems (EA) Ltd =vs= The Central

" Bank of Kenya Limited (PPOARB No. 65 of 2012) the Board nullified the
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- 'te'rrrﬁnation 'of an aWaia of a 'te'nder' 1'nter-'alia'on' the groun'd" that the

:'Procurmg Ennty had not f11ed a report of the terrnrnanon W1th the Drrector N

B W_'ISMGeneral of the Pubhc Procurement Overs1ght Authorlty (PPOA) asdm' |

irequlred by the Prov1srons of Sectlon 36(7) of the Act

SR In the Case of Muema Assoc1ates —vs— Turkana County Councﬂ

_:_(Apphcahon No 35 of 2008) the Board held that whﬂ.e exercrsmg the'

ks ;'power to ternunate an award of a tender under the Prowsmns of Sectlon 36 ;

B of the Act the Procurmg Entlty rnust mter—aha - o

(1) lee suff1c1ent notlce to all bldders of the dec1s1on to terrrunate the

Proeurement Proceedmgs

:. N ( )The Procurlng Entlty rnust glve reasons for 1ts dec151on

(111) The Procurmg Entlty must give a report to the Authorrty regardlng o

1ts decu-non to terrmnate Procurernent proceedlngs as’ per Sectlon

o more partlcularly the Prov151ons of Sectlon 36 of the Act ThlS ground of_. o o

367 ofthe Act. -

S The Board has con51deled a11 the facts of tlrus case as set out above and f01- N

'all the above reasons flnds that the Procurlng Entlty 8 dec1s1on purpomng

= “'to tenrunate the award of the tender to the Apphcant v1a 1t s letter dated 9.
o ]uly, 2014 contravened the Prov151ons of the Consututlon and the Act and E

o g the Request for ReV1eW as set out 1n 1ssue no. 3 1s therefore a]lowed




THE FINAL ORDERS

Based on the Board’s findings under issue number 3 above and in the
exercise of the powers conferred upon the Board by the Provisions of

Section 98 of the Act, the Board makes the following Orders:-

1. The Request for Review filed by the Applicant before this Board on
17th July, 2014 be and is hereby allowed in the following terms:-

a) The Respondent’s/the Procuring Entity’s decision contained in it's
letter dated 9th July, 2014 purporting to cancel/ termjnete the award
of the subject tender to the Applicant be and is hereby declared :null_

: and vord and is set a51de

b) Accordmgly, the Procurmg Entrty is hereby dlrected to proceed and.

complete the procurement process the sub]ect matter of this Request‘

. for Revrew 1n accordance with the Prov151ons of the Act mcludlng'f_-._' .

Sechon 68 and the Regulaﬂons W1thm Seven (7) days from today s' -
-“date | | | |

C) -.__In'order to ensdre that Order 1(b) of the Board's orders is COmphed
B yvith, the Procuring Entity is hereby directed to notify and provide ',
o evidence of compliance with order 1(b) above to the Director General
of the Public Procurement Over51ght Authonty and to this Board_

| through its secretary within 8 days from today s date
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| ; 2 Eachparty shallbear _i_t.'s‘. own costs of th15 Reqﬁest_fc':;:_r 'Rc_ejv'iejw.__ |

| ”Dated at Na1rob1 thls Oth day of August 2014

_._._an.ﬁ.u.u_u,a_l.’n\f_uw.-;-_u_n.-_-_; . i

 CHAIRMAN,PPARE  SECRETARY,PPARB
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