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THE BACKGROUND OF THE AWARD

The Kenya Pipeline Company is to construct a new Whlte oﬂs plpehne

from Mombasa to Nairobi to replace the existing Line-1. The new plpehne S

shall be tied in to 4 new pumping stations and subsequently decomnussmn LR

‘the existing pipeline.

The scope of the project is to supply, deliver, construcit and ’cofmﬁssioh a |

20" diameter pipeline including laying of FOC mthm the KPC’S ROW,'_' Ry

from Mombasa to Nairobi, optimize the use of the ex1st1ng statlons

including the associated works and augment the system to allow for new' R

facilities in the existing stations, including four pump statlons (PSl PSS =
PS5 and PS7), four terminals (PS9, PS10, PS12 and P814) and four future"

pump stations (PS2, PS4, PS6 and PS8). In add1t10n the pro]ect mcludes the'- | S



upgrade of existing fire fighting systems in existing stations and design of

new fire fighting systems for new stations.

The subject tender was first advertised as an Expression of Interest (EOT)
for the Construction of the Proposed Mombasa-Nairobi Petroleum
Products Pipeline Project, on Wednesday 16t January, 2013 in the local
dailies and the same closed on 28t February, 2013. Forty (40) EOIs were
submitted and underwent evaluation, after which thirteen (13) firms were
shortlisted to proceed to the next stage of tendering i.e. Request for
Proposal stage (RFP). The Procuring Entity’s Tender Committee, at its
sitting TCM No. 22-2012/2013 of 164 April, 2013, approved the thirteen
(13) shortlisted firms to proceed to the RFP stage. Both the successful and
unsuccessful firms were informed of the outcome vide letters dated 25t

April, 2013,

) Pre-Qualified Bidders

No. Name of Bidder
1 Zakhem International Construction Ltd
2 | China Petroleum Engineering & Construction Corporation

3 Punj Lloyd

4 | Samsung & CT Corporation

15 | Denys NV and IOT Infrastructure Energy System -JV

6_ Daewoo E&C

7 - - | Avic International Holding Corporation and ZTPE Consortium-
v

|8 | Sinopec International Petroleum Service




9 China Wu Yi Company Ltd and Xinjiang Petroleum Englneermg
Lid-JV

10 Essars Projects Limited

11 Saipem Busines Unit
12 Kalpataru Power Transmission Ltd
13 Technofab- Gammon Consortium

The Request for Proposal (RFP) documents were issued_ to ‘the 13 _' |
shortlisted firms on 5t March, 2014. Following inquiries and requ:ests:for
clarification and extension by some bidders and subsequent 1ssuance of o
addenda, the closing date of 17t April, 2013 was extended f:rom 8th May,' B o
2014, and subsequently to 15t May, 2014.- | L

At the closing date of 15% May 2014, nine (9) firms out .o"f'the followmg |
thirteen (13) prequalified firms submitted their bids for the. tender for s
Construction of the Proposed Mornbasa—NaJrob1 Petroleum Products'_' o

P1pe11ne Project.

No. | Name of Bidder

1 Zakhem International Construction Ltd

2 China Petroleum Engineering & Construction Corpqra_ti_ori' o e

3 Punj Lloyd

4 Denys NV/IOT Infrastructure Energy System o T

5 Avic International Holding Corporauon/ ZTPE Consortlum '3 B

6 Sinopec International Petroleum Serv1ce N

7 China Wu Yi Company Ltd/ Xlnjlang Petroleu_m Englneer]ng ' &




8. | Saipem Busines Unit

9 Kalpataru Power Transmission Ltd

The Preliminary Evaluation commenced on 220 May, 2014. M/s
Kalpataru Power Transmission Ltd and M/s Avic International Holding
'Co'rpdratioh/ ZTPE consortium were the two bidders that failed to satisfy
all the mandatory requirements and thus did not qualify to move to the
Technical Evaluation stage. The Technical Evaluation Committee
- ﬁroceéded to evaluate the tenders based on the criteria set out in the tender
o d_o_é_ument. The results of the preliminary and technical evaluation were
piesehted to the Procuring Entity’s Tender Committee, and thereafter
: coﬁnmﬁnicated to all the bidders on 26t May 2014.
Prehmmary Evalﬁation
a) Mandatory Requirements
The preliminary evaluation was performed to ensure that the bidders
met the mandatory requirements listed in Section 1 of the invitation
. to tenderers item 5 and section 4.1.1(a) and (b) of the tender (RFP)
o document set out the mandatory requirements which were as

- follows:

| '.a)_'Cerfiﬁcate of Incorporation of the Company/Business
s  Registration for both foreign and local partner

b) Tax Compliance Certificate from country of domicile for both
 local and foreign firms

¢) Tender security of USD 500,000.00 issued by a reputable bank

operating in Kenya



d) Certificate of registration as a contractor in the r'.'bimtry "of '.

operation for foreign firms and National Constmctwn Authonty |
Certificate (NCA 1) for local pariners. |

From the preliminary evaluation the Board wishes to make the

following key observations on the responsiveness of the each of

bidders of tenders:-

1. KALPATARU POWER TRANSMISSION LIMITED

a. The company did not submit a Certificate of reg15t1'at10n asa

contractor in the country of operation as requir_ed_in"_'che" _

mandatory requirements. This was also noted ili_ﬂie ’_Eer_;def .

opening minutes.

b. The tenderer provided a tender security f.).f‘USD‘ 500 000 o .. .
provided from I& M Bank Ltd with an explry date of' Lo

05/10/2014. This according to the Procurmg En’aty chd not_.'_ '

conform to the tender security perlod mchcated in clauses_:_: o
3.6.1 and 3.6.2 of the tender document Whlch requlred the l”:f.
tenderers to provide a bid security eruch Would be vahd for - ;
a period of Thirty (30) days after the vahdlty perlod of 150.,

days.

2. AVIC INTERNATIONAL HOLDING CORPORATION * +

The Procuring Entity found that its tender security of USD 500000
from KCB valid up to 08/10/2014. This did not conform to the tender

security period indicated in clauses 3.6.1 and 3.6. 2. ofthe tender ;

document which requires the tender securlty to be vahd for 150 days: S g

from the date of tender opening.



‘From the preliminary evaluation, two bidders out of the nine bidders

failed on mandatory requirements and therefore did not proceed to

detailed technical evaluation. The bidders are:-
a. Kalpataru Power Transmission Limited
b. AVIC International Holding Corporation/ ZTPE consortium.

The following bidders were considered to be responsive and

proceeded to the detailed technical evaluation:-

No. Name of Bidder

|1 Zakhem International Construction Ltd
2 China Petroleum Engineering & Construction

Corporation

13 Punj Lloyd
4 . Denys NV
5 _ | Sinopec International Petroleum Service

16 | China Wu Yi Company Ltd
7 - Saipem Business Unit

. DEfalledTechmcal 'E.Val.u.ation

“The de‘.cailed.techrﬁc'al evaluation was carried out as per Clause 5.5 of the
'Ten'dei' Document, which states that all responsive bidders shall be
evalu._ated and scored ‘against the criteria provided for in the tender

dbcument.



In accordance with the requirement set out in the Technical Evaluation
criteria, only tenderers who pass the 75 per cent overall mark and 50 'per:.._
cent each of the five evaluation criteria on the technical evaluatio_ﬁ sha]l o

quelify to have their financial submissions opened and evalua{ed. o |
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THE FINANCIAL OPENING

The financial bids were opened on 3+ June, 2014. The foﬂowmg seven (7)

firms submitted bids as shown in table 1 below

Table: Bidder's prices as opened

No. Company Tender price USD Remarks
M/S China Wu Yi Company R R
1 456,855,018.00 | Inclusive of VAT . =~ |
© | Limited Bl
M/S China Petrolenm _ _
» | Engineering and Construction 518,959,520.52 | Inclusive of VAT
Corporation I
M/S Zakhem International - L '
3 484,502,886.40 | Inclusive of VAT .~
* | Construction Limited : T ‘
", | M/5 Punji Lioyd 670,165,882.00 | Excludes VAT
M/ S Saipem Business Unit
5 o . 796,430,000.00 - SR e
Engineering Construction BT Incluswe ofVAT I
. | M/S Denys NV 475,866,042.00 ':fncluswe ofVAT -
M/S Sinopec International , o N I
; 489,351,915.00 | Inclusive of VAT -
| Petvoleum Service B T RV
FINANCIAL EVALUATION
1.1 Arithmetic Errors

There were no arithmetic errors noted.

1.2 Financial Scores

As per the bid document:

CoPage|1l -



. The technical score was to constitute 0.7 weight of the overall

evaluation whereas the financial score shall take the remaining 0.3

Weight.

The lowest bid price, X, shall attract 100% score in Financial

below:-

Financial Score = (Lowest bid price, X/bid price, ¥)*100%

Evaluation. Any other bid price, Y shall attract a Financial Score as

The Bidders final Score shall be the summation of the technical and the financial

o 'm_ﬂ_fks subjected to the weights.

| | M/ 5 Chma Wu Yi Company Limited submitted a tender with a bid amount
of .USD 456,855,018.00 which being the lowest sum offered was used to

determine the financial threshold for the purposes of giving the scores.

Table 4: Si:unmary of Financial Scores

No.

Conipa_hy Financial Scores

1 | M/S China Wu Yi Company Limited 100
o M/ S China Petroleum Engineering and o8

- 2'_ Construction Corporation

- M/ S Zakhem International Construction

S DR 94.3

5 | Limited
4 | M/S Puniji Lloyd 58.8

Page | 12



M/S Saipem Business Unit Engineering

Construction

57.4

1 M/S Denys NV

. | M/5 Sinopec International Petroleum S_ervice

934

. Page]13



2.0 THE FINAL COMBINED TECHNICAL AND FINANCIAL SCORE

The scores attained by each bidder were finally aggregated as required by

Section 82(5) of the Act and were as follows:-

Technical Weighted Financi Weighted Combin
No. Company Scores 70% A1 Score 30% 4 Se Rank
Technical Financial |
M/S China Wu Yi
1 /5 China Wu Y1 75.9 53.13 100 30 83.1 4
-1 Company Limited
M/S China
Petroleum -
» | Engineering and B9.6 62.72 88 26.4 89.1 2
Construction
Corporation
M/S Zakhem
q. I:n_ternational ‘96 67.2 0943 28.29 95.5 1
Constructon Limited
4 M/S Punji Lloyd 90.6 63.42 58.8 17.64 811 6
_ M/S Saipem Business
5| Unit Engineering 80.2 56.14 57.4 17.22 73.4 7
Construction
6. | M/S Denys NV 76 53.2 96 28.8 82 5
: M/S Sinopec
'7_ International 80.7 . 56.49 93.4 28.02 845 3
Petroleum Service

Page | 14




" CONCLUSION

From the scores tallied in the summary table above and pursuant to the S

Provisions of Section 82(5) of the Public Procurement and Drsposal Act 2005

M/S Zakhem International Construction Limited score_d; the .hl.gh.e.st

combined Technical and financial score of 95.5% and was thusrankedtop | R

RECOMMENDATION

The Tender Processing Committee recommended the award of the tender to

—M/5ZakhemInternational-Construction Limited- fOTthepfo’IWs‘ai Line 1

replacement project at their quoted price of USD Four hundred and elghty
four million, five hundred and two thousand, e1ght hundred elghty svc and
forty cents only (484, 502 886 40) inclusive of VAT N

THE REQUEST FOR REVIEW

The Applicant was dissatisfied with the Procurmg Entrty S dec151on and o

lodged an application for review challenging the award of the sub]ect tender j:_r |

' to the successful bidder. The Request for Review was lodged W1th the Board |

on 10% June 2014. The Applicant’s application for review ‘was supported by_:'. S

 the affidavit sworn by one Mr. FAN ALl on 10t ]une 2014 and to Whrch he

annexed several documents.

The Procuring Entity (the Respondent) filed a 24 paragraph Response Jn'._ ;'

answer to the Applicant’s Request for Review. The ReSponse 1s dated 16ﬂ"

June, 2014. The Procuring Entity also filed two Replymg Affldavlts sworn by L

Nancy Rono and Nicolas Gitobu respectlvely in opp051t10n to thel."'_'
Applicant’s Request The successful bldder Wthh the Board shall hereln;_i_ |

after refer to as the 15t Interested Party filed a Memorandurn of Response and - 3

- _' Pa_ge |.15:



a Replying Affidavit sworn by one Adnan Annous. The two documents are
dated and were filed with the Board on 20t June, 2014.

The 2nd Interested Party M/s Kalparatu power transmission Ltd filed
grounds of opposition while the 3« Interested Party did not file any
Response, grounds and or a Replying Affidavit in support or in opposition to

the Request for Review.

The Applicant and the 1¢t Interested Party framed issues for determination.
The Board has looked at the Request for Review, the responses filed, the
Supporting Affidavit and the Replying Affidavits and finds that the
| étatemeht of issues dated 16t June, 2014 and which was filed by the

App]jgant on 20t June, 2014 aptly captures the issues raised for

e _detéﬂinihationin this application.

N .'I“he-zlsta.t_émeht of issues filed by the Applicant set out the following as the

issues that fell for determination in the Request for Review.

s ) | Whe.th_er fhe'Procuring Entity breached the provisions of Section 82 of

- the Act as read together with clauses 3.6.1 and 3.6.3 of the Tender
Document when it accepted the tender security by Ecobank Nigeria

Limi'ted on behalf of the successful bidder.

o (2) W_héthef the Procuring Entity breached the Provisions of Section 82 of
. the Act as read together with clause 3.7 of the tender document by
" accepting the tender price of the successful bidder.

i (3). :. " :'W'hether the Pi‘ocuring Entity breached the provisions of Section 82 of

| 'fhéAcit as read together with the addendum No.5 dated 17% April 2014
in awarding the to tender the successful bidder which did not provide a

- sub-contract agreement with a local company.
' Page | 16



(4)  Whether the Procuring Entity violated the Promszons of Artzcle 227 af o

the Constitution.
(56)  Whether or not the Applicant’s request for review was time barred ST

(6) Whether the Applicant has suffered loss and damage.' e

During the hearing of the Request for Review, the Applicant was represented R

by Mr. K'Bahati Advocate while the Procuring Entity and the -sueéess'fulﬂ: "

—bidder were represented by "M/s Gloria Khafafa and Mr. Waweru Gatonye"".”"“1”"”

- respectively. Two other interested parties rlamely M/s- Kalpataru Power_,

Transmission Limited and M/s China Wu Yi were allowed to parttmpate in

the proceedings as Interested Parties pursuant to the Prov1s1ons of Sectton 96' o

of the Act. The two parties were represented by Mr. Charles Kan]ama and ": .::_
Mr. Stephen Owino respectively. . o A

The Board wishes to observe that though the Applicant framed Slx (6) 1ssues |
for determination, the Applicant confined his subrru551or1s to 1ssues 1, 2 3 4 |
and 5 and abandoned issue no. 6. The Board further observes that although -:_ |

the Applicant raised the issue of the 1st Interested Party s lack of experlence 111" l

‘ground 1.23 of its Request for Review, the Apphcant d1d not frarne any 1ssue o

- on the 1st Interested Party’s lack of experience and did not address the Board:‘ :

on the issue of the 1st Interested Party’s lack of experlerlce

All the advocates who appeared before the Board made then: respecﬁvef‘_f iz

Submissions in support and or opposition to the Apphcant 5 apphca.tron for et

Review and the Board will now proceed and examme and render a

determination on each of the issues framed for deter_rrun_atlon. R

S bagel17



Bﬁt béfore proéeeding to deal with those issues, the Board has considered the
issue raised by the Procuring Entity (Respondent) and the 1¢t Interested Party
thaf ceff_am grounds raised by the Applicant in this application were time
barred. The Board has also read through the Request for Review, the
_affida\fit in support thereof and the written responses and the Replying
Affidavits filed in opposition to the Request for Review and has also
considered the arguments on the issue of whether the Request for Review
 was filed out of time and finds that the issue cannot be determined
indépeﬁdenﬂy without a consideration of the facts in support or in

| oppdsiﬁon'of each respective ground of Review. The Board will therefore

o -consider' the issue of whether any of the grounds set out in the grounds of

R Rev1ew is time barred while addressing the particular ground and the

3 determmatlon on thls issue will therefore be made in the Board’s decision on

| _each of the issues framed by the Applicant for determination.

| 'As a startmg pomt and before determining the issues before it, the Board

B ‘_‘fmds 1t necessary to set out the relevant law on who bears the burden of proof

| 1n a Request for Rev1ew flled before the Board. .

|  _ 'Ihe :Boé-lrd”héld' in the case of Man Diesel S.EV -vs- Kenya Electricity

o -j‘Generatmg Company Lid (Application No. 45 of 2009) that the burden of

S | :'proo ¢ of any aﬂeganon of breach of any of the requirements of the Act or the

ER _Regiﬂa_tlom lies with the Applicant and that it was not the function of the

~"Board ’:co'carr'y out investigations on claims made by the parties to a Request |

for Review.

Page | 18



The Board will therefore proceed and determine the Request for Revi:ew.'_

before it bearing in mind that the burden of proving any al_legation-'of_"the REN
breach of any Provision of the Act and the Regulations '_liee W1th .the_'”
Applicant. | EE DO

ISSUE NO.1

~ Whether the Procuring Entity breached the provisions of"Seetioﬂ 82oftkeAct

as read together with clauses 3.6.1 and 3.6.3 of the Tender Docume}it uﬁheﬁ rr -

‘accepted the tender security by Ecobank Nigeria Ltm:ted on. behal_f of the‘ : :

successful bidder.

On the issue of the tender security, courlsel for the Apphcant referred the'-: e

Board to page 3 of the replying affidavit sworn by M. Nlcolas G1tobu and. o

parhcularly to annexture NGB and stated that it was clear from that'

document that the tender secur1ty given by the successful b1dder in’ th15_
matter was given by Ecobank Nigeria Limited. Mr K’ Bahah referred the b

Board to an email which was annexed to the affidavit of FAN LI rn support of i

the argument that Ecobank Nigeria Limited was superv1sed and regulated by -
the Central Bank of Nigeria as well as the Nauonal Dep051t Insuranee_;-_._:,'-;'

Corporanon of N1ger1a The annexture was however not marked and d1d. R

not bear a commissioner of oath’s stamp or any s1gnature on 1t I—Ie therefore _' i

ar gued on the basis of the email that Ecobank ngerla Luruted Was a fore1gnf

bank regulated by a foreign institution yet the tender document requlred tl'lat.','-..:‘;_
such a bank ought to have been a local Bank regulated by the Central Bank of
Kenya under the Prov151ons of the Central Bank Act and the Bankmg Act The“

._:P__aé_ejlzl'g'& S



Applicant stated that it did not know how reputable Ecobank Nigeria Ltd

was because it was not a local bank.

Counsel for the Applicant therefore urged the Board to find that the
Procuring Entity erred for not having disqualified the 15t Interested Party at
the Preliminary evaluation stage for not meeting the mandatory requirement
on _ter'ider.security and proceeded to further submit that if the Procuring
Entity had disqualified the Interested party at that stage the Applicant would

have emerged as the lowest evaluated bidder.

Mr. K’ Bahati urged the Board to therefore annual the award made in favour
“of the successful bidder and award the subject tender to the Applicant based
on what he saw as a breach of the requirement on tender security among
other.gr_eunds which the Board will consider in the other remaining issues

framed for determination in this application for Review.

In answer to the issue of the tender security, counsel for the Procuring Entity
B started off her submissions by stating that the use of the words a local bank

- by counsel for the Applicant was not accurate and that the term “a local

B Bemk was a creation of the Applicant. The Procuring entity stated that there

was no reqmrement in the tender document requiring that the bid security
Was to be pr0v1ded by “a local Bank” and while relying on the requirement

-appearmg at Ppage 7 of 85 of the tender document, the Procuring Entity stated
that the requrrement in the tender document was that the tenderer submits a

| _tender secur1ty of USD 500, 000 issued by a reputable Bank operating in
'-Kenya:and that at no point did the Procurmg Entity ever require that the
tender security be prOVided.by “a local Bank” as the Applicant and the 2nd
- Interested Party sought to urge.
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Counsel for the Procuring Entity further argued that Section 57(2) of _tbe Act o

gave the Procuring Entity the right to determine the form and theamount o'_f:.' B o

the tender security subject to such requirements or ln:mtsaSmay be

prescribed. Counsel referred the Board to the Provisions of Reguleﬁon-41 (4) |

of the Public Procurement and Disposal Regulations 2006 which. prov1desl -

that no tender Security shall be accepted under the Act unless such secunty is - .

~ valid for a period of at least thirty (30) days after the EXPIIV of the tender;_.._

——validity-period-and-thatthis-according to-counsel forthe Prq_c‘urm_g Entl’c}r leftm

the discretion of determining the form and the amonnt of_ thetendersecurlty o

on the Procuring Entity. Counsel for the Procuring Entity stated that m

exercise of that discretion the Procuring Entity chose a form. Wthh requn'ed'. L

security to be provided by the Bidders from a reputable Banl( operatlng ]Il o
- Kenya. ‘ | L

. Counsel for the Procuring Entity argued that this reqmrement had been met' o

- by the 1st Interested Party since Ecobank Limited was a Ieadmg Pan Afrlcan

' Bank with operations in 35 countries across the continent more than any;f o

other bank in the world and that it currently operates ! in several countrles 1n o

West, Central, East and South Africa including Kenya and N1ger1a

Counsel for the Procuring Entity stated that the reason Why the Procurlng -

Entity required a bid bond from a reputable bank operatlng in Kenya Was in |

order to be able to encash the bid security should any of the 51tuat10ns set out'-."_-‘: L

in the tender document arise and for that reason it Wanted an assurance that__ B

should any of the condition set out in the tender document be reached then " s

the bid security could be encashed in a bank operatlng 1n I(enya e

Page ] 21 e



The Procuring Entity further submitted that it wrote letters to all the Banks
that provided the bid securities for the firms which participated in the tender
and that only two banks namely, I & M Bank and Ecobank Limited

responded to the request.

Counsel for the Procuring Entity stated that Ecobank Kenya Limited

‘confirmed the validity of the bid bond. The Procuring Entity then referred
the Board to the Letter of confirmation dated 13% June 2014 issued by
Ecobank Kenya Limited which was annexed to the affidavit of Mr. Nicolas
Gitobu swbrn on 19t June 2014 and which was produced as annexture NGC
~ which not only confirmed that if the bid bond was presented to Ecobank
Kenya Limited it would honour the guarantee. The letter also confirmed that
' both Ecobank Kenya Limited and the Ecobank Nigeria Limited were part of
"._the Ecobank group with operations in 36 Countries.

Counsel :'fdr.tﬁe Procuring Entity concluded her submissions by stating that
‘the Pr:oic.u:ring Entity was therefore right in the manner in which it established
and found that the bid security provided by the successful bidder was
L actually a pl.'oper' sec_urity for the purposes of this tender.

| 'M_J:'.'.:-Waw.é_erli'Gatonye on behalf of the successful bidder associated himself

e w1th the submissions 'by counsel for the Procuring Entity. Counsel for the

o suéCEésfuI bidder/the interested party stated that what the Procuring Entity

| was lboking for was a tender security provided by a reputable bank that has
operations in Kenya with the ultimate purpose that in the event that the need
| 'arc_)s_é it would be able to encash the bid security without having to cross
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’ borders to el-[force it. The 151: hltereStEd PaI‘L‘_Y Submj.tted th.at th.e bldbond :

provided by his client met the requirements more so because clanﬂca’aons .

that were made after the Procuring Entity had carrled out due dlhgenceﬁ': :

confirmed that the tender security was good enough since the results of the o |

due diligence confirmed that the tender security could be encashed in Kenya " R

Counsel for the 1st Interested Party urged the Board not to. encroach on a o |

matter reserved to the Procuring Entity unless the Procunng Enuty acted B N
-wrongly-or-had-endangered-the-purpose of the-bid securlty '

Mr. Kanjama who appeared on behalf of the 2nd Intereste d Party éta’r"féd 5 ff St

his submissions by stating that he supported part and was opposed to the'f_ ':\:'

other part of the Applicant’s case. On the issue of the b1d bond N[r Kan] ama_'l.

urged the Board to carefully look at the provisions of paragraph 3 6 1 of the:' ey

fétender document which according to him requn:ed a b1dder to prov1de a.;, o

“tender security in the form of a Bank guarantee or a b1d bond 1ssued by a

- reputable bank operating in the Republic of Kenya.

Mr. Kanjama submitted that his interpretation of that prov151on Was thati

such a bank could only mean a local bank that was reglstered under the. S
Provisions of the Banking Act and which was regulated by the Central Bank
of Kenya under the Provisions of the Central Bank of Kenya Act and the’:"'
Banking Regulations issued by the Central Bank of Kenya M_r Kan]ama

stated that he had perused the documents that the Procurlng Enuty had:": )

referred to and which was annexed to the replying aff1dav1t of N1cholas :
Gitobu and noted that the letter dated 13t June, 2014 emanated f:rom Ecobanl( o

N1ger1a Limited. (The letter was however not from Ecobank N1ger1a lelted'._'_
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but from Ecobank Kenya Limited). Mr. Kanjama submitted that the
successful bidder therefore failed to comply with a mandatory requirement
and should have been measured using the same yard stick which was applied

against his client, Kalpataru Power Transmission Limited and ought to have

been s'ix'njlarly disqualified.

Mr. Stephen Owino for the 3x Interested Party associated himself with the
position taken by the Applicant and the 2nd Interested Party. Mr. Stephen
Owino submitted that the purpose of a bid bond was to enable the Procuring
Entity encash it in the event that there was default on the part of the bidder.
The 31'4 Interested Party further submitted that the bid bond had to be issued
by a local bank and wondered whether the Procuring Entity would have to

g0 _togNiger.ia in order to encash the bid bond. He additionally stated that it
| would have been understandable if the letter of confirmation came from

' 'Ecoba.r‘ik_'Kenya Limited.

- Thé Board has heard and considered the submissions made by all the parties

o 'regardmg the issue of the bind bond and finds that under the Provisions of

- Sectlon 57 of the Public Procurement and Disposal Act 2005 as read together

_' W1th the Prov151ons of Regulation 41(4) of the Public Procurement and
o o D1sposal Regulaﬂons 2006 the Act and the Regulations permit the Procuring

Entity to require that tender security be provided by tenderers.
| S,ectioh 57 of the Act stipulates as follows:-

o -(i)j’A :Prbcuring Entity may require that the tender security be provided
" With. the tenders.
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(i) The Procuring Entity may determine the form and amount of the

tender security subject to such requirements or limits as may be . .

prescribed.

Regulation 41(4) of the Public Procurement and D1sposa1 Regula’aons 2006 on. -' -

the other hand states as follows:-

“No tender security shall be accepted under the Act z'mless 51[(111 éeczcriﬁ;

validity-period-"

is valid for a period of at least 30 days after exmru of the tende1

Section 66 of the Act which is also relevant to this apphca’aon en]oms a

Procuring Entity to prepare tender documents and set out the crlterla on the; |

basis of which such tenders shall be evaluated.

Pursuant to the powers conferred upon it by law, the Procurmg Enuty 1ssued - |

out Requests for Proposal to tenders and one of the. reqmrements in the_' B

Request for Proposals which all bidders were required to comply Wlﬂ'l Was to o -

provide a tender security. This requirement is contained in clauses 3 6. 1 to' o

3.6.3 which reads as follows:-

“3.6.1 The tenderer shall furnish as part of securttu as vart of Ius tender, '_: i

a tender security in the amount of USD 500, 000 in the form of a Bank :_ : -

Guarantee or Bid Bond issued by a reputable bank oyeratm,q in the:  '

Republic of Kenya.”

“3.6.2 The tender security shall be valid for at least th:rtu (30) dmL“- :

beuond the tender 'ZJﬂlIdlt‘l[ period.”




- 3.6.2 Any tender not accompanied by an acceptable tender security will

be rejected by KPC as non responsive.”

- None of the parties to this application tock issue with the tender validity

: peribd or any other aspe.ct of the tender security provided to the Procuring
Entity by the successful bidder. The only contest was however on whether the
Succéssful_ bidder had submitted a tender security that complied with the
requireme_nts of claus_e 3.6.1 of the tender document, namely, a tender

security issued by a reputable Bank operating in the Republic of Kenya.

It was not in dispute that the tender security submitted by the successful
tenderer was issued by Ecobank Nigeria Limited. It was however the
Applicant’s view that the tender security did not meet the requirements of
clause 3.6.1 of the tender document since Ecobank Nigeria Limited was not a
zl_c')ca_l Bank registered in the Republic of Kenya and further that neither the
 successful bidder nor the Procuring Entity produced any evidence to show

any connection between Ecobank Nigeria Ltd and Ecobank Kenya Limited. -

The Pfor:uring_-Enﬁty which was supported by the 1%t Interested Party
- lco'ui_iteré_d'_thi.s' argument by stating that what the tender document required
- 'weis..' a tender Secﬁrity from a reputable bank operating in Kenya and that
" from all the available evidence Ecobank Limited was a leading Pan-African

E - Bank with operations in 35 countries across the continent and currently

| 'operat_éd in West, Central, East and south Africa including Kenya and
Nigéri_a.

Page | 26



The Board has considered the rival arguments made by the reepec':tive p'atiies

to this application for Review on this issue and finds on the ba51s of the_

documents placed before it and particularly on the basis of the document at.

the hand written page 7 of the Applicant’s own request for. review. that.' L

Ecobank Limited currently operates in 35 Countries across the contment and 2 |

in other Countries in the World including Kenya and ngena ThlS posmon' R

is again captured in the Applicant’s document at page 7 of 1ts own Request | | a

—for Review-as follows:-

“The Group Today.

Today Ecobank is the leading Pan-African Bank W1th operatlons 1n 35 |

countries across the continent more than any other ban,k 1:n the World

it currently operates in countries in West, Central, East and Southern T

Africa namely Angola, Benin, Burkina Faso, BurudJ Cape Verde, |

Cameroon, Central African Repubhc, Chad Congo, ‘ _Brazzavﬂe,

_Democratlc Repubhc of - Cogo, Cote d’vore, Equatonal Gumea, SRR

Ethiopia, Gabon, Ghana, the Gamb1a, Gumea, Gumea Blssau, Kenva -

Liberia, Malawi, Mah N1ger ngerla, Rwanda Sao Tome & Prmcme,

Senegal Sierra Leone, South Afnca South Sudan, Tanzama, Tog(’,'-y;

Uganda, Zambia and Zimbabwe. The Group also has a 11cenced"_':.':f:_

operatlon in Paris and representatwe offices 1n Be111ng, Dubal, -

Johannesburg, London and Luanda

The Board has also examined the letter of guarantee/ secuntyprowded bYthe o

successful bidder and which was produced by the Procurmg Entlty an d Was' i

annexed to the supporting affidavit of Nicholas G1tobu as a:nnexture NGB‘
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and the letter of confirmation dated 13t June, 2014 issued by Ecobank Kenya
Limited and has observed that both letters bear the letter head “Ecobank.
The Pan Afican Bank.”

~ The letter dated 13t June 2014 and which was signed by the Managing
Director - Cluster Head East Africa and the Country Head Corporate Bank

reads as follows:-

The Managing Director,

Kenya Pipeline Company Limited,
P.O. Box 73442,

Nairobi.

Dear Sir,

RE GUARANTEE NO.EN G/G03339A FOR USD 500, 000 BY ORDER
OF ZAKHEM CONSTRUCTION NIGERIA LIMITED ON
. BEHALF OF: ZAKHEM INTERNATIONAL CONSTRUCTION

- LIMITED

" We refer to Guarantee no. ENG/GO3339A for USD 500, 000 dated 2% May
- 2014, by order of Zakhem Construction Nigeria Limited on behalf of Zakhem
B Internatwnal Construction Limited.

-We hereby add the confirmation of Undertaking of Ecobank Kenya Limited to
honour any claim presented through Ecobank Kenya on the guarantee as per
terms of issuance for the said guarantee.

E'c.obar'zk'Kenya Limited is registered to do business in Kenya. Both Ecobank
Kenya Limited and Ecobank Nigeria Limited are part of Ecobank group with

- operations in 36 countries in Africa including Kenya.

Yours sincerely

" ECOBANK KENYA LIMITED
signed | signed
Enouman Kassi Peter Makau
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Managing Director-Cluster Head East Africa Country Head Corpomte_Baﬁk ) o

In the said letter the authors were not only corfirming that Ecobank Kenya,

Limited would honour any claJm presented to it on the guarantee but Were_

also confirming that Ecobank Kenya Limited is regrstered to do busmess 1n c

Kenya and further that both Ecobank Kenya Lnruted and Ecobank ngerla |
Limited are part of the Ecobank group with operatlons in A.‘Erlca mcludmg' o

_Kenya.

The Board has also examined the minutes of the tender operung held on 3“:l o

April, 2014 at the Procuring Entity’s head office. The Board notes that a]l the.'

tenderers were invited and were represented at the said tender 0perur1g, o

- meeting held on 34 April, 2014. The records Wthh were avarled to the Board__:_ e

pursuant to the provisions of Section 44 of the Act show that the Apphcarlt o

‘was represented by Mr. Fan Li who swore the Affidavit i in Support of the i

application for Review before the Board and who 1dent1f1ed hlrnse]f as the'= ’

managing director of the Apphcant at paragraph 1 of the sard aff1daV1t Whrch' i

was sworn on 10t June, 2014

The minutes of the tender opening meeting held on 3rd ApI‘ll 2014 show thati: o

the tender opening committee inter-alia read out the contents of the tender:': ';

securities provided by all the tenderers. The particulars of the 1st Interestedi

Party which was listed as tenderer No. 7 were read out in that meetmg in the" i

presence of Mr. Fan Li.

Minute No. 5 of the tender opening meeting held on 3 Aprll '2014" arld e

which the Board finds relevant for the purposes of the determmatlon of thrs L

issue read as follows:-
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Minute 5 - Comments from floor

On the completion of the opening and confirmation that all the schedules had
been checked and countersigned by thE tenderers representatives the tenderers

were released. There being no other b

siness the meeting closed at 11.55 a.m.

Before arfiving at its final decision on the first issue, Board further wishes to
observe that the tender document set out the form and purpose of the tender
security and the performance security at pages 73 of 85 and 74 of 85 in the

tend_er document.

" The form of tender security clearly outlined the conditions and the purposes
-~ of me'fender security under items 1, 2 and 3 of the said document namely;
that the Procuring Entity would have recourse and enforce the tender

| secﬁiity:-'ff
o _ 1 I_fafter tender opening the tenderer withdraws his tender during the

T perib'd of Tender validity specified in the instructions to tenders or

2. If the tenderer does not accept the correction of his tender price

o | pursuant to clause 5.7 of the Instruction to tenderers or

N - 3. If the Tenderer having been notified of the acceptance of his tender by
. the Employer during the period of tender validity:-

~ (a)Fails or refuses to execute the form of agreement in accordance

| -+ with the instructions to Tenderers if required; or

S (b)Faﬂs or refuses to furnish the performance security in accordance

- with the instructions to tenderers
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The tender document then set out the form of the performance security that
the successful bidder was required to execute if awarded the tender at p'age

75 of 85 of the tender document.

The Board has considered all the arguments and the documents submitted by

the parties alongside the documents submitted to it under the Provisions of

44 of the Act and finds that on the basis of the letter of conﬁrrrl'ation dated

13t June, 2014 issued by Ecobank Kenya Limited and whose contents the

Board has set out in this decision that bo_ttLthe_EcobankngenaLmtedand

the Ecobark Kenya Limited are part of the Ecobank group with operatlons in

36 African and other countries including Kenya.

Ecobank Kenya Limited the said letter dated 13t June, 2014 COn.ﬁrmed this' -
position and further confirmed that it was ready to honour the b1d securlty if |
it was presented to it in the event that the 1st Interested Party faJled to observe |

any of the requirements set out in the form of tender secur1ty

Based on that confirmation, the Procuring Entity could th'e‘refore e'n':fo.r'c‘e‘ the o

_tender security if any of the events set out at page 73 of 85 on the tender
securlty occurred. The Procuring Ennty accepted tl'us | assurance ‘as
satisfactory. The Board finds no basis in the Apphcant 5 complalnt that the
tender security was not satisfactory as the successful bldder d1d not owe the
Applicant any obligation under the requirement. under 1te1:n 3. 6 1 The
security was to be issued in favour of and give an assurance to the Procuri_ng

Entity and not to the Applicant.

The Board further finds and holds that the Applicant had ﬁ_oacé of the

particulars of the successful bidder’s bid security on 3 April, 2_0_14. '_ MrFan o

Li was present at the meeting held on that day when the tender committee
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inter-alia opened and read out the particulars of the tender securities
provided by each bidder. The Applicant through its Managing Director Mr.
Fan Li therefore had notice. of the particulars of the 1st Interested Party’s bid
security on that day and should have objected to the bid security on the floor
or filed a Request for Review seeking to declare the 1st Interested Party’s bid
non-responsive within Seven (7) days from 3¢ April, 2014 when he became
aware of the particulars of the tender security provided by the successful
‘bidder.

The Board has set out the purpose of the bid security bond and the
performance bond. These two forms of securities are distinct and are for
different purposes. A bid bond is meant to ensure that a tenderer meets its
obligation upto the point of ensuring that the successful bidder executes the
contract__after which he must provide a performance security for the contract
once it is signed. The bid bond therefore becomes obsolute and serves further

no purpose once a contract is signed and a performance security provided.

Before conclﬁding this issﬁe, the Board has considered the 2 Interested
_' Party’s Submission that the Procuring Entity ought to have used the same
- yardstick it used in disqualifying the 2nd Interested Party from the tender

| '__'pro(fess._ =-_T.'lru_e Board however notes that the 2nd Interested Party was

dis_qua]jfied on the basis that its bid security was not valid for the entire

| ._ténder validity period which is not the case here. The Board’s decision on

~ thisis contained in application No. 19 of 2014.

The Boaj;d the_fefore finds that the Procuring Entity did not breach the

_P.roVisibns of Section 82 of the Act as read together with the Provisions of
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Clauses 3.6.1 of the tender document and the Applicant’s first ground _of )

Review as framed in issue No. 1 therefore fails and is dismissed.

ISSUE NO.2

Whether the Procuring Entity breached the Provisions of Se'ct_io'n' 82 of th_ei -

Act as read together with clause 3.7 of the tender document by:at_:cep_ting _the‘ | .f

. i"efld“e?‘“pﬁté"bfﬂ‘l’E"SIICCE'SSﬁl’l”b‘iﬂdm‘.

On the second issue framed by the Applicant for determaﬁon,':coﬁhel:_'for S

the Applicant submitted that whereas the successful bidder”hed_' qu:"cjtéd,:ﬂie .. .

-sum of USD 520, 970, 845.60 as its initial offer but it subjected this flgure to a

discount thereby coming up with another price of USD 484, 502 886 40 The B

Applicant therefore submitted that the 15t Interested Party had offered two_

alternative prices which was in breach of the Provisions of clause 3 7 of the |

tender document. Counsel for the Applicant argued that clause 3. 72 of the

tender document outlawed or prohibited the giving of alternatlve offers by'-l i

tenderers and that the successful bidder ought to have been dlsquahfled by R

the Procuring Entity for giving alternative offers under _the . PI_Q-VI.SIO_I-l;E_’._:.Qf

Clause 3.7.3 of the tender document.

Both the Procuring Entity and the successful bldder opposed the Appllcants

submissions on the second issue and stated that Clause 3 7. 1 of the tender'::

document only required tenderers to submit only one tender. The Procurlng §

Entity argued that the successful bidder had subrrutted only one tender;_-ff;- &

document pursuant to the said provisions and that the successful b1dde1- fu]ly . S

complied with the Provisions of Clause 3.7.2 it had offered a tender prrce Of_..f

'USD 484, 502, 886.40 which it stated was its final offer. Counsel for the'[__“
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Procuring Entity urged the Board to look at the tender document submitted
by the éuccessful bidder to confirm the actual factual position and
additionally submitted that the tender price read out in the minutes of the
financial opening showed that the 1st Interested Party offered its final tender
sum as _USD 484,502,886.40. Counsel for the 2nd Interested Party associated
himself with the submissions of the Applicant on this issue while counsel for

the 3rdInterested Party did not offer any submissions on the issue.

Mr. Gatonye on behalf of the successful bidder opposed the Applicant’s
submission on this issue and stated that his client had offered a final financial
offer of USD 484, 502,886.40 and that the Applicant’s contention that it had
offered two bid prices was incorrect because the Applicant had only offered
"-.f.);I.fle final"?rice. Counsel for the successful bidder while relying on the
:PljoVisidhs"of Section 82(5) of the Public Procurement and Disposal Act 2005
urged the B_oérd to fmd that the Procurement method adopted by the

| ProCﬁriﬁg"Enﬁty in this Procurement was a Request for proposals which was
: governed by the Provisions of sections 76 to 870of the Public Procurement and
. bisposal_ Act 2005 and that under the Provision of Section 82 (5) of the Act,
- the .suc::ce'ssfql tenderer was the tenderer who had achieved the highest

| combmed _"S<:ore on the technical and financial evaluation and that the
Apphcantnot having attained the threshold provided by Section 82(5) of the
 Act ébu_ld not ask the Board to substitute the Procuring Entity’s decision with

S _an order declaring i_t'the successful bidder and therefore award it the subject

e Th'e"Bo'ar_d_ has heard the submissions made by the parties and has had the

o | benefit of looking at the original tender documents and has established that
- the 1st Interested Party only gave one final price namely the sum of USD 484,
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502, 886.40 as it's final financial offer which was read out to the part1es dur]ng : .
the financial opening meeting. |

This position is reflected in the records of the minutes and the ?_recordsﬁ of

attendance at the financial opening for proposals held on Sf‘i ]une 2014 Whlch o
were signed by the representatives of all the bidders mcludlngMIFanLl or_t

behalf of the Applicant. The record was also signed by members 0 ¢ the _tender':_ | -

opening committee,

The Tecord of 0370672014 shows that V. Fan Li was present. and srgned 'the.

attendance record on behalf of the Applicant while one Adnan Annous 1s.

recorded as having been present on behalf of the successful b1dder The !
successful bidders offer was the sum of USD 484, 502, 886 40 Wthe thel.f
Applicant offered the sum of USD 518, 959, 520. 52 both hgures were 1nc1u51ve e

of V.AT. The Applicant’s financial offer was therefore hrgher than the

- successful bidder’s offer by the sum of USD 34,456,364 or thereabouts SIREE I

. It cannot therefore be right for Mr. Fan Li who swore the aff1dav1t1n support

of the application for review to state that the App]icant":offered 'ttzifo e

alternative financial offers when all the docurnents lnchcate otherw1se and-

when he himself was present durmg the 0pen1ng of the hnancml proposals 5
- and infact signed the list of those in attendance . |

The summary of financial evaluation also shows that the successful bldder' -

was evaluated and awarded the contract on the basis of the sum of USD 484 :

502, 886.40 which was lower than the price of USD 518, 959, 520 52 offered by
the Applicant. | ' .

Section 82(5) of the Public Procurement and Disposal Act 2005 requlres that; g

where the Procurement method used by the Procurlng Entlty is a Request for S
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Proposals as opposed to an open tender, the successful proposal shall be the
proposal with the highest aggregate score determined by the Procuring Entity
by combining the technical and financial scores.

The Board in the case Landor Associated -vs- Kenya Power and Lighting
Company Limited (Application no. 42 of 2009) held that Section 66 of the
Act was not applicable to Requests for Proposals and the procedure for
evaluation and award in Requests for Proposals is governed by the

Provisions of Sections of 76 to 87 of the Act.

The Board further held that under the Provisions of Section 82(5) of the Act, a
tender ought to be awarded to the tenderer who has scored the highest

combined technical and financial score.

The Applicant in this ap'plication was on the basis of the evidence placed
3before the Board not the bidder with the highest combined technical and

'flnanmal score .

| It's financial proposal was infact higher than the 1st Interested Party’s
| fmanc1al proposal by the sum of USD 34,456,364 or thereabouts. The Board

- therefore finds that by awarding the subject tender to the 1st Interested Party

o the Kenyan tax payer was saved the sum of USD 34,456,364. On the second

S '-1ssue framed for determmahon, the Board therefore holds that the 1st

- Interested Party only gave one final financial offer of USD 484,502,886.40 and

| .ﬂ—;le::AP-Pﬁ-c--‘?'l-“:'.S allegation that the 1st Interested Party gave two alternative
o financial prop_osals therefore fails.
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ISSUE NO.3

Whether the Procuring Entity breached the provisions of Section 82 of the Ac . L

as read together with the addendum No.5 dated 17t Aprtl 2014 in awardmg
the tender the successful bidder which did not promde a sub-contmct

agreement with a local company.

While arguing the third issue framed for deterlrunatton, the Apphcant argued

‘that Clause 4.1.1 of the tender document requrred Internatlonal tenderers to

submit-duly-signed—subcontract-agreements—and— that‘the—successful b1dder
did not comply with the Provisions of this clause. The Apphcant argued that

the successful bidder was not a local company and therefore ought to have oo

prov1ded sub-contract agreements while submitting it's proposal The - .

Applicant based it's argument on this point on addendum number 5 Wthh
the Procuring Entity had allegedly issued out to bldders and that thrs

addendum was couched in mandatory terms and was therefore bmdmg on )

the tenderers under Clause 2.3 of the tender docurnent o

Counsel for the Applicant in conclusion stated that once the Apphcant had
made this allegatlon it was then lncurnbent upon the Procurlng Entlty to

prove otherwise.

On the issue of the all.eged requirement for the Pro\tision of subconiract
agreements, the Procuring Entity submitted that this Was not a rnandatory
requirement in this tender. The Procuring Ent1ty argued that th15 tender Was
open to both International and local tenderers and that sub contract
agreements were only required where an 1nternat10na1 tenderer had 1nd1cated
in the pre-qualification documents that it mtended to use or sub contract

works to a local contractor or a local subcontractor
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The Procuring Entity further produced addendums No.4 and 5 which were
annexed to the Affidavit of Nancy Rono. The two addenda were issued on
- 10% April 2014 and 17t April 2014 respectively. The Procuring Entity argued
that the two addenda were issued in answer to specific questions raised by a
local partner and stated that it clarified that the requirement for the provision
of sub-contract agreements was only applicable to bidders who wished to

engage local subcontractors.

The Procuring Entity therefore argued that the Applicant’s interpretation of
Clause 4.1.1 was not correct and that the Procuring Entity had not therefore

breached the Provisions of the said requirement.

The Board has considered the arguments by of the parties on this issue and
has also looked at the provisions of Clause 4.1 and 4.1.1 of the tender
document appearing at page 17 of 85 of the tender document. These two

clauses state as follows:-

4.1 éealiilg and marking of tenders.

41 1 The tenderer shall seal the mandatory documents, technical

pmposal and the financial proposal of the tender in separate

envelope_s duly marked mandatory, technical proposal and financial

proposal. The envelopes shall then be sealed in an outer envelop.

. (a) mandatory documents shall constitute the following documents;

B (e
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(1V)eereriennennnen

(V) uernnnvnnanne

(vi)Details of the sub-contractor complete with’ Sub-COIll'ract PR

agreement - schedule D

Schedule D referred to in Clause 4.1.1(vi) appears at Page 81 of 85 of the .‘ -

tender documents and provides as follows:-.

;;;;;__J._S.chedﬂeDuDetaﬂs_oﬁsub:con&aetors,_if_a_tendei:er;wisheS._-to.

sublet any portions of the works, he must 'give'beiow ‘détajls_‘. of

the sub-contractors which he intends to .emﬁlcjv.fof. each -

portion.

Failure to comply with this requirement -may. mval1datethe . o

-tender,

The Board holds the view that clause 4.1.1(vi) must be read together Wlth_
schedule D appearing at page 81 of 85 of the tender document and that When -_ |
this is done, it is plainly clear that the requlremeut to submlt detalls of the : :-: -
sub-coniractors as opposed to sub-contract agreements was not a mar_ldr_:}tory: -:_
requirement and was only applicable to bidders who mtended tosub-contract

works under the tender.

The Applicant’s interpretation of this clause is therefore plamly Wrong arld:"'- :
the Applicant’s reliance on Addendum number 5 dated 17th API]]. 2014 1s also
wrong since this addendum was in answer to a spec1f1e mqul_ry;_‘_tol_a_ _;P_e_c_]_ﬁg T
local sub- conu'aetor who sought to know whether as a locel' contraetorlt Was
bound by the provisions of Clause 4.1.1. That addendum ClaI]_fled the-_:'-jf .

position but did not affect the clear provisions set outin the tender document o
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Section 34 of the Act enjoins the Procuring Entity to prepare specific
.rquuj're_inents relating to any Procurement setting out the evaluation criteria
to be used in evaluating the tenders. Section 59 (3) of the same Act states in
mandatory terms that a Procuring Entity shall not attempt to have the

substance of a tender changed.

- Based on these Provisions of the Act and notwithstanding the Boards earlier
finding on the requirement under clause 4.1.1(vi) the Board additionally finds
that the Procuring Entity could not change the requirements of clause 4.1.1

(vi) by Way of any written addendum.

On issue number 3 the Board therefore finds that the tender document only

T required .a bidder to provide a sub-contract agreement with a local Company

Where the bidder intended to contract or sub-contract any part of the works
to a sub-contractor. This ground of the Applicant’s grounds of Review

 therefore fails and is also accordingly dismissed.

 ISSUENO.4
Whe_th_ef the Procuring Entity violated the Provisions of Article 227 of the
Cons'tiﬁgtion.

~ The 'Applic_ant finally argued that as a result of all the above alleged breaches
" of the Pj_fovi_sions of the Act, the Regulations and the criteria set out in the

| ‘te'n'd_el_.' dptument the Procuring Entity had breached the Provisions of Article

227 of the Constitution which enjoins the Procuring Entity to act in a fair,

Page | 40



equitable and transparent manner and to ensure that the prociureinent_

process is competitive and cost effective.

Mr. Gatonye for the 1¢t Interested Party however countered thls argument by i o
stating that in order for a party to invoke the Pr0v151ons of Artlcle 227 of the-
constitution, the party seeking to invoke that prov151on ought to g1ve. | : -
particulars and prove the specific breaches of Article 227 of the Const1tut10n '.

and that it was not sufficient to refer to and allege contraventlon of the

Provisions of Article 227 of the Consumtron_wrthqut showmg-and_Provmg;:
the particulars of the breach of that Article. S

The Board has already found in the preceding part of thls dec1510n that the' _. :
Procuring Entity did not breach any of the Prov1510ns of the Act or the

Regulations made thereunder or the criteria set out in the tender documents

It is not therefore open for the Applicant to allege that the Prov1510ns of' B
Article 227 of the Constitution had been breached. | |

The Board therefore agrees with the submissions by cdﬁiisei for :the 15t '. ._
Interested Party that there can’t be a breach of the prov151ons of Art1c1e 227 of o
the Constitution in the absence of proof of any of the. parucujars of fheff: -
alleged or a breach of the Provisions of the Act, the Regulatlons and or the‘
criteria set out in the tender documents. SETER RS SRS

The Board can do no better than refer to the deéisiun of the ngh Courtof i

Kenya in the case of Rich Productions .Lirnited"':vs; KenvaPmehne

Company L1rn_1ted [ Nai High Court Constitutional Pet1t10n No 173 of 2014] : _. |

which c01nc1denta11y relates to this self same procurement process .' S



In her judgment dated 19% June 2014 lady justice Mumbi Ngugi stated as
follows in points Nos. 67, 68 and 69 of her judgment.

67. It is indeed true that the Constitution gives the High Court
wide Jurisdiction to determine whether any acts said to be done
under the authority of the Constitution have been done in
violation of the Constitution. However, it is not enough for the
Petitioner to allege violation of the constitution. It must go
further and demonstrate in what respect there has been a

violation of the Constitution.

68. I have not heard any demonstration of the unconstitutionality
of the acts of the 15t Respondent (The Public Procurement
| Ov_ersight Authoﬁty). It appears to have complied with the
requirements of the public procurement and disposal act and to
have answered satisfactorily the concerns of the institution
charged with the mandate to oversee public procurement more
importantly, it cannot be open to a party which fails to
. participate in a procurement process to then lodge a
constitutional reference that in effect asks the court to enter into
the mandate of the 2" Respondent at the behest of a party that

" has not qualified under the Provisions of the relevant statute.

L 69. This woulﬂ result in undermining institutions such as the 2"
Respondent which are established by law and it would be
contrary to the express provisions of the Constitution at Article
159 which enjoins the court in the exercise of Judicial authority,

. to promote alternative forms of dispute resolution.

Page | 42



The Board fully adopts the court’s reasoning and holds that the Apphcant chd;

not demonstrate any breach of the Provisions of Artlcle 227 of the' L

Constitution.

As the Board observed earlier, though the Applicant raised ﬂre,issne of thelst B :

Interested Party’s lack of experience in ground 1.23 of its Request for f{eyi_eW{

the Applicant abandoned this ground and instead opted to argue issues No. _:
1,2, 3,4 and 5 above. The Board has however noted that both the Procurmg ‘ _' -

Entity and the 15t Interested Party addressed_ttusassnearLtherr_re5ponseq and .. _

the Replying Affidavits. The Board notes that the 1st ]nterested Party 1n the:‘ _' '-
Replying Affidavit sworn by Mr. Adnan Annous on 20th ]une, 2014 pro i uce d L

several letters of award and completion cernﬁcates which Were annexed to; o

the said affidavit and marked as annexture AA 3” 'inter-aha from the .

Nigerian National Petroleum Corporation, Sonatrach Plpelme Co

Transportation Activity and Obajana Cement P2C among that the Board o

finds to be sufficient for the purposes of proving that the Interested Party had-- o

the necessary experience to carry out the works under thls tender

In the same affidavit the 1¢t Interested Party : stated arld thrs Was not dlsputed‘:
that it is the Applicant which constructed the Mornbasa Narrob1 Plpehne i

and which is the pipeline sought to be replaced between 1976 and 1977 and'
also the West Kenya Pipeline extension between the years 1991 - 1992 Th1s=

was confirmed by the Procuring Entity which add1t10na11y stated that the,-'._'

Mombasa - Nairobi Pipeline constructed by the 15t Interested Party between N

1976 -1977 was meant to last for 25 years but the P1pe11ne Wthh the Procurlng -

Ent1ty was now seeking to replace had lasted for 10 more years above the'.' 5

initially expected period of Twenty Five (25) years.
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This evidence was not disputed by the Applicant and the Board is not
therefore surprised that the Applicant did not tender any submissions on this

ground of Review.

The Board therefore finds and holds that the Applicant has the necessary

experience to carry out the works.

FINAL ORDERS:

In view of all the foregoing determinations on the issues raised before the
Board, and in exercise of the powers conferred upon it by the provisions of
Section 98 of The Public Procurement and Disposal Act, 2005, the Board

makes the following orders:-

(a) That the request for review filed by the Applicant herein on 20t June
| "20_14 be and is hereby dismissed.

.(b)That the stay order issued herein on 20% June 2014 is hereby discharged
. and the Procuring Entity is therefore at liberty to proceed with the
" procurement process.

(©) Each paity shall bear its own costs of this request for review.

Dated at Na_i_r_obi this 30t day of June, 2014.

Chaitrman c Secretary

'PPRB | ; PPRB

Page | 44



