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BACKGROUND
In discussing procurement in Kenya, it is inevitable to trace the historical foot prints upon which the practice itself is founded. The history of procurement in Kenya predates the country’s political independence. In the immediate post-colonial period up to 1968, the business of local and international purchases was determined by individual procuring entities and the Crown Agents, a special purpose body established to conduct financial transactions for the British colonies. 

Crown Agents' responsibilities on behalf of colonial governments included accounting for Treasury grants, purchasing of supplies, recruiting certain staff and raising capital on the markets. 

Between 1969 and 1977, procurement in Kenya was guided by Treasury Circulars that established Central Tender Boards (CTB) responsible for procurement and awards for local purchases. Overseas purchases and contracting was undertaken in liaison with Crown Agents. 
In the period 1978 to 2001, also famously referred to as the era of World Bank Reforms, the Supplies Manual became the main guiding document in supplies matters. Major flaws of the Supplies Manual were that, these manuals never unified procurement in the Government, did not cover corporations and parastatals and were responsible for the numerous distortions of the procurement system of Government entities. During this period, the most famous Procurement policy document in use was the Blue Book that regulated Procurement in the era of District Focus for Rural Development Strategies.
The period 2001 to 2010 marked the era of Public Procurement Reforms in Kenya. Reforms of the public procurement system had started in 1997 after the World Bank had conducted a Country Procurement Assessment Review which identified weaknesses in the public procurement system. Some of the weaknesses that the review identified in the procurement system included its financial ineffectiveness; inefficiencies in the delivery of services; obscure rules not based on a sound and transparent legal framework and the failure of the system to promote fair competition, thereby opening loopholes for serious abuse.

PLACING PUBLIC PROCUREMENT IN CONTEXT
Public procurement does not exist in societal isolation across the world. It is largely affected by political and socio-economic factors in any given country. Therefore, it is important to understand the impact of these factors on public procurement. Inevitably, the various stakeholders and actors in public procurement systems must forge mutually beneficial strategic partnerships to guarantee its success. In any given country, public procurement is a key economic driver. The primary role of any government is to provide services to its citizens. It does this through public procurement in acquisition of goods, works and services to serve its people.  
Research has shown that public procurement accounts for 20-30% of any Country’s budget. The expenditure generates huge financial resources accounting for 10-15% of a country’s GDP (OECD, 2009). This is a significant amount of a Country’s resources. Entrenching integrity and accountability in public institutions will guarantee that resources are employed for the purpose for which they were intended. Integrity in the public procurement realm is twofold; integrity of the public procurement process and integrity of the procurement practitioner. Integrity and accountability, of both the process and practitioner, are key pillars upon which Public Procurement should be anchored across the African continent and indeed the world at large. This will not only spur economic prosperity, but also help achieve a people’s aspirations to higher holistic standards of living. 
Additionally, integrity in public procurement builds confidence and trust in the citizenry. We must all put in concerted efforts in mainstreaming integrity in public procurement. Public procurement has for a long time been a “poster boy” for corruption. Procurement malpractices accounts for half of the complaints handled by the Ethics Anti-Corruption Commission in Kenya annually (EACC, 6: 2018).   
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Partnerships in Public Procurement
Traditionally, public procurement has been characterized by arms-length relationships with suppliers who are its key partners. It is highly regulated by law which advocates for competitive tendering. This makes it difficult for public institutions to establish strategic long-term relations with suppliers (Erridge & Mcllroy, 2002). Having regard to the postulations of the law, governments should seek to train their suppliers on integrity issues and the need to sustain integrity in public procurement processes. Nonetheless, there are other significant partners that straddle the public procurement landscape. These partners include but are not limited to: procuring entities, national treasury’s, regulators, professional associations, law enforcement agencies, legislative organs, judicial authorities, religious organizations, civil society, learning institutions, independent monitors, development partners and citizens. For any meaningful progress to be had in this public sector there has to be good synergy among all these partners. 
For instance, legislative organs must create formidable partnerships with say, professional associations with a view to getting a feedback on the efficacy and effectiveness of the obtaining legal framework. This will enable the legislative organs assess the need, if any, of reviewing the existing laws. The partnership with legislative organs should produce an adequate legal framework that is well supported by regulations. This will help to address procedural issues in the management of public procurement processes. Additionally, regulators and civil societies can partner in monitoring the implementation of government policies on public procurement. 
There is need for a proactive approach of forging partnerships that can strengthen integrity in public procurement. Most governments employ reactive interventions such as investigation and prosecution to encourage accountability in public procurement. While this is an important avenue to ensure accountability, it’s not the most ideal tool. One of the surest ways to promote integrity in any society is to advocate for adoption of positive values. Learning institutions, both elementary and tertiary, can take up the mantle of developing teaching curriculums that have an emphasis on positive values such as honesty. The Ethics and Anti-Corruption Commission has taken the lead in this area by establishing a specialized National Integrity Academy (NIAca); the only one of its kind in the region. NIAca offers tailor-made courses designed to proactively promote integrity.   
With the competing needs that the government needs to meet increasing by the day, it may not be possible for governments of the day to meet all of them. Many infrastructural projects require a huge capital outlay making them unaffordable. However, when implemented, the projects contribute a great deal to a country’s economy. Therefore, governments must take advantage of Public Private Partnerships (PPPs) to major infrastructural projects that would be otherwise unaffordable if the government were to undertake them alone. In Public Private Partnership (PPPs) arrangements, public and private sector organizations cooperate to provide public services (Broadbent & Laughlin, 2003). 
In Kenya, PPPs are defined in the Pubic Private Partnership Act, 2013. Under PPPs, the government and a private party pool resources together with a view to providing goods and services for the greater good of the people. This form of partnership has great potential for spurring economic growth in our region but it is yet to be tapped to its full potential. For PPs to succeed, integrity and accountability must be the thread weaving them together. 
The East African Procurement Forum is yet another great partnership providing a forum where professionals in this region can benchmark with one another on this subject. Through this forum participants can learn from their peers on how to enhance ethics and integrity in their respective countries. They can also compare notes on what is working and what is not working in their respective countries’ procurement systems. This forum, through the relevant multilateral structures, should take up the challenge to champion the formulation of standard public procurement rules for the East African Community with an emphasis on strengthening integrity. This will take us closer to the full realization of the East African Community dream.      
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Weak governance structures in public procurement prevent effective competition among prospective bidders for government contracts. This also increases the prices of works, goods and services directly impacting the taxpayers’ resources (OECD, 2009). Therefore the need for strengthening integrity in public institutions cannot be gainsaid. Nations should ensure that there are prudent procurement systems to ensure that goods, works and services are procured in a competitive, open and equitable way and the purchases represent value for money (ICAC, n.d).  

THE LEGAL AND REGULATORY ENVIRONMENT
In considering the legal framework guiding procurement in Kenya, it is important to examine the structure and sources of law in Kenya or indeed any country. As a general rule of thumb, a hierarchy exists, such that the Constitution or the supreme law in any country is usually at the apex of the pyramid of the architecture. Enabling laws that are enacted by a legislative body are next in the strata. They are then supported at the base of the hierarchy by administrative regulations, circulars and manuals promulgated and codified by the relevant agencies. The same general rule and hierarchy applies in the context of procurement such that in assessing the legal framework, the Constitution is given upper most consideration followed, in that order, by the Public Procurement and Asset Disposal Act 2015 and the regulations, manuals and circulars there under.
One of the greatest successes in public procurement in Kenya is the legal and regulatory framework. Kenya’s procurement legal framework has steadily evolved from incoherent and fragmented policies since the pre-independence days to very comprehensive modern day laws. To underscore its pivotal position in our country, the key public procurement law is anchored in our Constitution at Article 227. This article gave birth to the Public Procurement and Asset Disposal Act (PPADA), 2015 which came into operation on 7th of January, 2016. This Act has been instrument in augmenting the integrity of public procurement processes in Kenya. Fundamentally, the Act has express provisions which seek to hold the practitioners personally responsible for their acts of omission or commission. To a great degree, this has law has improved integrity in public procurement. 

Besides the PPADA (2015), the Kenyan Constitution also introduced Chapter Six of the supreme law which in turn led to the enactment of the Leadership and Integrity Act (LIA), 2012. The Constitution, especially Articles 227 and 232, and the two legislations have brought a significant paradigm shift on matters of integrity in public procurement and public service in general. LIA (2012) has laid out the principles of integrity that every state and public officer ought to exhibit. Pursuant to Article 79 of the Constitution, EACC is the Commission responsible for enforcing LIA (2012). Currently, the Commission has several petitions in court seeking to remove state officers who have violated the provisions on integrity as set out in LIA (2012). Some of these petitions concern actors in the public procurement process. Other crucial legislations in enhancing integrity in public procurement include; Anti-Corruption and Economic Crimes Act, 2003, Supplies Practitioners Management Act, 2007 and Supplies Practitioners Management (Discipline) Regulations, 2015. 
The Public Financial Management Act 2012, Public Private Partnerships Act, 2013 are also relevant to the procurement. These legislations are supported by the development of some key regulations. The Public Procurement and Disposal (Preference and Reservations) Regulations 2011 was aimed at facilitating the promotion of local industry and economic development by setting preference and reservation schemes that allow public entities to reserve certain procurements to target groups identified under the Regulations. The Public Procurement and Disposal (County Governments) Regulations, 2013 were equally important in supporting the application of the main law in County Governments and promote local industries.    
Another great achievement in public procurement is the adoption of e-procurement. Kenya has adopted the Integrated Financial Management Information System (IFMIS) in most of its public institutions. The system has brought significant transparency to public procurement. Its ability to provide audit trails makes it a great asset. While investigating ethical breaches and corruption; EACC detectives have found the system invaluable. Like any other ICT system, it is subject to abuse but the National Government is working towards strengthening the system. The president, in his executive order no. 2 of 2018, has ordered all public institutions to adopt the IFMIS system from January, 2019. This will undoubtedly enhance integrity in the Kenyan Public Procurement System.     
Another key success in Kenya is the setting up of a revamped Public Procurement Regulatory Authority. The overarching role of this institution is to monitor the functioning of the public procurement system in Kenya and also advise the Cabinet Secretary for finance on matters of public procurement. Additionally, the Public Procurement Review Board is a pertinent innovation which provides aggrieved contractors and other interested parties a forum on which they can address their public procurement grievances. This has somewhat cushioned the public procurement system against ethical breaches. The re-invigorated push by the executive to have a public procurement system that is run on high standards of integrity is a major success. Heads of accounting, finance and procurement have recently undergone vetting with a view to weeding out corrupt and unethical officers. This has made a significant contribution to strengthening integrity in public procurement. 

A brief historical review of the legal regime underpinning procurement in Kenya would reveal that before the enactment of the Public Procurement and Disposal Act 2005, the Exchequer and Audit (Public Procurement) Regulations 2001 unified all the Government circulars that had previously governed public procurement but which were still marked by institutional weaknesses and inconsistencies.	
Public procurement and Disposal Act, 2005 and supplementary Regulation 2006, introduced new procurement standards and established the Public Procurement Oversight Authority (PPOA) to monitor the functioning of the public procurement system, formulate policies and tools, initiate procurement training and professional development and provide support to procuring entities. The Public Procurement Administrative Review Board was established to review complaints.
In terms of the radical shifts introduced with the enactment of the Public Procurement and Asset Disposal Act is that this law abolished Tender Committees (TCs) and Procurement Committees (PCs), Accounting Officer (AOs) were given more powers and responsibilities. Other new procurement methods were introduced and procuring entities allowed to single source goods, works or services from other public entities. It became a requirement for all contracts above Ksh 5 billion to be cleared by the Attorney General before they are signed. No contract variation or amendment until after 12 months upon their commencement. Quantity variations 15% and 20% for goods and works respectively cumulatively should not exceed 25% of original contract price. County Treasury(s) became the organ responsible for implementation of procurement and asset disposal policy within counties. Counties are to allocate at least 20% of procurement spend to residents of the county; Tender Security be stated as an absolute value, no correction of errors, the law recommends that professional opinion be sought, procuring entities shall publish all contract awards on their notice boards, websites and submit the same to the authority (PPRA). Consortium buying was introduced into the law. Furthermore, the law also provided for PPRA to develop manuals and Standard Tender documents as well as for the relevant Government agency, namely the National Treasury, to develop regulations to PPADA within one year from the commencement date.

MARKET PRICE INDEX
One of the novelties of the Public Procurement and Asset Disposal Act 2015 is the introduction of market Price Index as a measure that could go a long way in the prevention of corruption and promotion of integrity in the procurement system in Kenya. Section 54(2) of the Public Procurement and Asset Disposal Act 2015 provides that standard goods, services and works with known market prices shall be procured at the prevailing market price. The same law also provides for the Public Procurement Review Authority (PPRA) to issue a quarterly market price index as reference guide to assist accounting officers make informed price decisions. Together with these provisions of the law, PPRA should regularly update the Market Price Index and operationalize its use in guiding procurement in Kenya.

The other benefit of this law is that it provides a reasonably large market basket of goods and services and the price index is measurable. However, the provisions for the price index have inherent cchallenges in that prices change over time (consumer goods in the 2010 are not necessarily the same as they are in the 2018). The other challenge is that price indices fail to account for improvements in technology (Novelty and Innovation products do not become included in the Market Price Indices’ basket of goods until they become staple purchases). 

Locally, the current procurement regime in Kenya today is espoused in the Constitution, the relevant procurement laws, guidelines and practice. On the global scene, there are internationally accepted principles of enhancing integrity in public procurement that countries in the Great Lakes Region could adopt. These principles can be condensed into four major areas: Transparency, good and effective management, compliance and monitoring and accountability and control.  
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The first principle calls on governments to provide a degree of transparency in the entire procurement cycle. This is aimed at promoting fair and equitable treatment for potential suppliers. Information on the public procurement process must be made available to all public procurement stakeholders and actors: contractors, suppliers, service providers, and the public at large, unless there are valid and legal reasons for keeping certain information confidential such as proprietary rights. The principles of managing public procurement in Kenya are set out in the Constitution. Article 227 of the Kenyan Constitution (2010) provides that “When a State organ or any other public entity contracts for goods or services, it shall do so in accordance with a system that is fair, equitable, transparent, competitive and cost-effective.” 
The need to have transparency in public procurement systems in Kenya is required by no less than the Constitution itself, which is the supreme law of the land. This principle has also in recent times been coached in mandatory terms by an executive order by the President of Kenya. The executive order requires all procuring entities in Kenya to publish all contracts on their websites, the regulator’s portal, public notice boards and official government publications. This really underscores the importance of this principle. Governments should ensure maximum transparency in competitive tendering and more so in the exceptions to competitive tendering. There should be clear rules and guidance on the choice of the procurement method and the attendant processes (OECD, 2009). 
Creating transparency in public procurement is not a panacea for all public procurement ills. Introduction of transparent practices is insufficient to bring about efficient, effective and competitive public procurement in any country. In order to enjoy maximum benefits from the reform toward transparency, countries must simultaneously and deliberately combat conspiratorial practices of firms that participate in the public procurement tendering systems (Ohashi, 2009). Such conspiratorial practices as bid rigging, collusion, coercion, corruption, bribery, conflict of interest, undue influence on procurement decisions and breach of confidentiality must be dealt with decisively. 
Governments must mercilessly demolish cartels that have threatened to hold hostage the entire public procurement systems. In Kenya, the Presidency, Ethics and Anti-Corruption Commission (EACC), Director of Public Prosecution (DPP), Directorate of Criminal Investigations (DCI) and other agencies are acting in concert to fight corruption in public procurement. All these agencies are brought together under the auspices of Multi-Agency Team; an initiative by the Presidency. 
In this era of a myriad of advancements in ICT, governments must invest heavily in electronic procurement (e-procurement). Adoption of customized Enterprise Resource Systems (ERP) which provides visibility of all procurement processes from need identification to contract closeout must be prioritized. E-procurement systems help to improve the integrity of the process by providing an audit trail. 
In Kenya, public institutions have adopted the Integrated Financial Management Information System (IFMIS) which has robust modules in Finance and Procurement. Even though the system has its fair share of challenges; it has brought great success in improving integrity in public procurement processes in Kenya. Research has shown that reducing human contact between public procurement professionals and suppliers leads to reduced instances of ethical breaches. E-procurement is therefore fundamental in eliminating human contact and it ultimately builds integrity in public procurement systems. 
In addition, the Government is working towards securing the seamless integration of all procurement entities to the e-procurement module under the Integrated Financial Management System by 1st January 2019. This will increase functionalities that ensure commitment to price guidelines as published by the Public Procurement Regulatory Authority, analytical tools and procedures to flag out suspicious and repeated payments, payments above contracted pricing transactions and any other breaches. Public Procuring Entities will from 1st January, 2019 undertake their procurement through the e-procurement.
The introduction of IFMIS has also meant that suppliers are obligated to make certain key declarations online including their tax status which then broadens the tax bracket for those seeking to do business with MDAs. The inbuilt mechanisms for tax compliance checker at the evaluation stage is a cardinal requirement for hedging against tax evasion which has remained a major breach and a key form of corruption in the Kenyan society. 
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The second principle provides that governments should exercise good and effective management by ensuring that public funds are used for the purpose for which they were intended. This involves having effective and strong internal controls and comprehensive budget monitoring processes. Government should also require formation of strong and independent audit committees. In addition, they should ensure that all procurement officials meet high professional standards of knowledge, skills and integrity. When hiring procurement professionals, organizations should carry out thorough background checks to establish the integrity of those professionals. 
In Kenya, Section 47 of the Public Procurement and Asset Disposal Act (2015) provides that, “A procurement function shall be handled by procurement professionals whose qualifications are recognized in Kenya”. The Act has also defined who a qualified procurement professional is. This legal provision helps to rid public procurement of unqualified officials that are a major threat to its integrity. Professional associations should also play their rightful role in disciplining their errant members. In our country we have had instances where serious procurement malpractices orchestrated by some procurement officers but we rarely see the Kenya Institute of Supplies Management (KISM) disciplining them as set out in the codes of ethics. Professional associations must position themselves on the front line in the battle field of restoring integrity in public procurement. This will elevate the name of the profession to a higher pedestal and also create confidence in the profession among the people.      
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The third principle of enhancing integrity in public procurement is compliance and monitoring. This involves putting mechanisms into place to avert integrity risks in public procurement from occurring. Government institutions should build strong policies that enable them to forestall any integrity risks that they may be pre-disposed to. The Ethics and Anti-Corruption Commission in Kenya has done tremendous work in this area. The Commission has done various Corruption Risk Assessments (CRA) exercises for many public institutions in Kenya. This exercise entails studying an organization’s process and procedures, identifying the potential integrity risk areas and coming up with a risk mitigation plan to be implemented. The concept of carrying out CRAs should have a wide buy-in by government organizations as a great tool of enhancing integrity. 
Greater cooperation is also required between the government and the private sector with a view to maintaining high integrity standards. The government should forge strong relationships with private sector bodies such as the Kenya Private Sector Alliance (KEPSA) as a vehicle of advocating for integrity in private organizations. They should have regular round table meetings to form modalities of enhancing integrity both in the private and public sectors. There is an old adage that states that what gets measured gets done. It is imperative to have a comprehensive framework of monitoring public procurement for detection and sanctioning of any misconduct.   
[bookmark: _Toc530256640]Accountability and Control
The actors in the public procurement system must be responsible for their actions and decisions. In addition, they must also have an obligation to report or answer to a designated oversight entity, and the public at large, on the consequences of their actions and decisions. Equally, there must be serious punitive sanctions to be suffered by any wrong doers. A clear chain of responsibility must be established so that it is known where the buck stops. Publicity of the public procurement proceedings; right from commencement to conclusion, also enhances accountability. In Kenya, Executive Order No. 2 requires all public procurements to be publicized with the exception of security organs whose procurements are classified. This is a great way to enhance integrity in the public procurement systems. 
Further, government institutions must be open to scrutiny by civil society actors, professional organizations and the general public on public expenditure. This form of accountability will improve public confidence in the public procurement system. Information Technology can be employed to showcase accountability and transparency. In Brazil, the government has invested in transparency portals where all public expenditure is posted on a regular basis. Through these portals, which are accessible to the general public, citizens and other interested parties can audit the government expenditure. This is a best practice that can be adopted by countries in the great lakes region. 
Government institutions must structure their procurement functions in such a way that there is segregation of duties. The distinct steps in the procurement cycle must be dealt with by different people in the procurement function. This will help improve the integrity of the process. In addition, public procurement practitioners must be continuously trained on ethics and integrity in order to build their capacity in these areas. Moreover, procuring entities must develop strong and customized codes of conducts with punitive sanctions, serious enough to deter ethical breaches and corrupt tendencies. Further, the legal and regulatory framework must also be complied with consistently. 
In addition to these globally accepted standards, the procurement system is also aimed at achieving the principle of economy and efficiency in order to ensure that its performance is cost effective and meets the objective of timeliness. Secondly, the system is meant to promote competition. One of the basic tenets of public procurement is to provide ample and equal opportunities for participation to interested and qualified suppliers of goods, works or services which in turn ensures a healthy and effective competition. It is principally through such an open and effective competitive environment that the government, just like any procurer, gets the best value in procurement and at minimum cost while making it possible for the vendors to fully benefit from doing business with it in a regulated environment that safeguards against favoritism and profiteering at the same time providing equal participating opportunities to every potential and eligible vendor. The third principle is that of integrity and fairness. Embedded within this principle is the requirement that the budget holder and the purchasing authority should not be performed by the same individual. The budget holder has the authority to commission goods, services or works and to provide financial authority on expenditure. The purchaser has the authority to commit the procuring entity to a contract for the purchase of goods, services or works. Separation of these roles within a procurement process provides the necessary safeguards against wrongdoing or unethical practice. In equal measure, under the Public Officers and Ethics Act (2003), it is a breach for those employed by contracting authorities in their official capacity to accept any gift or consideration as an incentive or reward for acting in a manner showing favor or disfavor for any person or entity.

The fourth principle is that of transparency and accountability. Government procurement processes must be above board, visible and designed to engender public participation. There must be a distinct audit trail, and all information should be open and accessible. The Accounting and Procurement Officers must be able to show how the public interest has been protected in the expenditure of public funds.
Lastly, the promotion of local industry and economic development is both a legal requirement and also a fundamental principle of the procurement system in Kenya. Part XII of the Public Procurement and Asset Disposal Act is dedicated, in its entirety, to the whole question of preference and reservation in the procurement system in Kenya. This is a progressive and noble standard and which acknowledges the need to protect certain disadvantaged categories of persons and entities in the procurement of goods, services and works at national and county levels of Government.

SUCCESS STORIES IN PARTNERSHIPS IN STRENGTHENING INTEGRITY AND ACCOUNTABILITY IN PUBLIC PROCUREMENT

In recent years, the Commission (EACC) has conducted effective system reviews in key public sector institutions and offered procurement advisories arising from such risk assessments and reviews. For instance; the Commission conducted a systems review of the Free Primary Education Program of the Ministry of Education and identified the need for reduced cartels in Free Primary Education Programme, where an advisory for centralised procurement system was recommended and adopted. Having conducted several systems reviews in devolved units of Government, the Commission is in the process of developing guidelines for the County Governments (Executive and Assemblies) based on common findings, some of which will involve the recommendations on improving the procurement systems.
In 2017, the Commission conducted an examination into the systems, policies, procedures and practices in the pricing of pharmaceutical and non-pharmaceutical supplies in the public health sector. The systems review revealed significant pricing differentials in the dispensing of key drugs across all the County hospitals. Whereas the price of drugs distributed (free of transport costs in all cases to the various points of delivery) by Kenya Medical Supplies Agency (KEMSA) is uniform for all County hospitals, the same drugs attract different pricing at County hospitals when dispensed depending on the levels of subsidies offered by the respective Counties. This has resulted in huge disparities of pricing. The Commission developed an implementation matrix and recommended for the Ministry of Health, in liaison with the Council of Governors, to develop guidelines and indices that assist in reducing these pricing differentials in order to make patients to access drugs at non-prohibitive costs right across the country.
The Commission is working with the Performance Contracting Secretariat of the Government of Kenya in the implementation of the Corruption Eradication Indicators for all Ministries, Departments and Agencies (MDAs). It is a requirement under the performance contracting framework that all MDAs share with the Commission their Annual Procurement Plans and report to the Commission, on a regular basis, all procurements above the value of Kenya Shillings 500,000. This is an important requirement in monitoring of public procurement processes and has potential for triggering investigations where breaches are suspected. 

Some of the initiatives that the Government has introduced to enhance accountability in public service include with respect to procurement include the enactment of the Bribery Act, 2016 which seeks to strengthen the prevention, investigation and punishment of bribery particularly in the private sector. It is well known fact that most corruption occurs where the private sector intersects with Government especially in the sourcing and supplying of goods, services and works from private sector bidders or providers. The enactment of this legislation in Kenya, fully instigated and supported by the private sector, is therefore a progressive step in dealing with procurement in both the public and private domains.   The Act provides stringent provisions of combating corruption and will bolster efforts to expose and punish corrupt conduct in the private sector. 
The government has enhanced mechanisms for the implementation of Open Governance initiatives through issuance of Executive Order No. 2 of 2018 that came to effect from 1st July, 2018. It directs all Public Procuring Entities to maintain and continuously update and publicize complete information of all tenders awarded, a comprehensive list of all registered suppliers, contractors and consultants. 


The Public Procurement and Asset Disposal Act 2015 recognizes Contract Management Teams thereby broadening the involvement of other professionals and stakeholders such as users of services, supply chain professionals, finance experts, auditors and others with relevant skills beyond the traditional technical teams of engineers, architects and quantity surveyors. This expansion of oversight roles outside of the narrow prisms of technical experts is considered a good development in creating more openness and accountability in procurement of major projects.

Despite all the positive developments in the procurement environment in Kenya, there still remains work to do. For example, the delays in the comprehensive implementation of the Public Procurement and Asset Disposal Act 2015 due to lack of regulations is a challenge that all stakeholders should work towards overcoming. In equal measure, debarment regulations would also go a long way in creating an environment of sanctions and improve the levels of integrity in procurement more generally. The Commission is also unable to   undertake enforcement measures arising out of the many system audit reports that it conducts. There are concerted efforts by the Commission to review the anti-corruption legal framework in order to provide for enforcement of audit reports especially where loopholes for corruption are detected.

Going forward the Commission makes recommendations for more information sharing. This involves publishing relevant and complete information of tender awards, bid invitations through available media with support of a feasible information technology. The information provided should be centralized at a common place to enhance transparency and accountability. The information should be helpful to interested parties to understand the procurement processes and requirements and to monitor outcomes, results and performance. 
The Commission also proposes further improvements in the institutional framework and management capacity within MDAs. This will ensure procurement planning and associated expenditures are part of the budget formulation process and contribute to multiyear planning, budget and that financial procedures support timely procurement, contract execution and payment. In addition, it will also ensure that public procurement system is mainstreamed and well integrated into the public sector governance system and reduction of pending payments.
The Commission further makes a case for enhanced enforcement anti-competitive laws to ensure equity and transparency in public procurement process amongst the prospective bidders. Public procurement players should develop enforceable measures to curb against anti-competitive practices. This is supported by systems reviews reports which has shown a tendency of anti-competitive behaviors by failing to rotate suppliers and in some instances, shadowy evaluation creating apathy amongst the other suppliers.
In addition, a recommendation is made for revisions to the Performance Contracting Framework in order to incorporate aspects of procurement reporting in performance contracting systems especially contracts awards details, where each PE should provide contracts and amounts awarded to specific bidders. The indicator should be given adequate weight to ensure compliance by PE’s.

In order to enhance public education and awareness in matters of procurement, training should be two tiered, the supply (private sector) and demand (public sector) so as to adequately cover all players and areas that are prone to corruption. Key stakeholders should put emphasis on strengthening integrity and accountability in public procurement. Further the, curriculum for procurement practitioners should have modules for mainstreaming ethics and integrity in public procurement. Fortunately, EACC has rolled out a Leadership and Integrity Academy whose training focus is both the private and public sector in Kenya.

In matters of contract management, there should be clear procedures defined for undertaking contract administration responsibilities that include inspection and acceptance procedures, quality control procedures, and methods to review and issue contract amendments in a timely manner. The procedures for acceptance of final products and for issuance of contract amendments are part of the legal/regulatory framework or are incorporated as standard clauses in contracts.

With regard to the procurement operations and practices, it is recommended that procurement committees should be composed of multi-functional teams. This will create synergy and non-disruption of other key operations in institutions. Enforcement and follow-up on findings and recommendations for compliance should be undertaken as a standard practice in MDAs. Ensure Audits and system examination are carried at least annually and recommendations are responded to or implemented within periods agreed between the auditor and auditee. The internal control system provides timely information on compliance to enable management action.
The Commission recommends a robust implementation of the Market Index approach in accordance with the requirements of the Public Procurement and Asset Disposal Act 2015 which introduced the idea of market Price Index as a measure that could go a long way in the prevention of corruption and promotion of integrity in the procurement system in Kenya. Section 54(2) of the Public Procurement and Asset Disposal Act 2015 provides that “Standard goods, services and works with known market prices shall be procured at the prevailing market price.” In order to fully implement that legal requirement institutional capacity must be enhanced on the part of the regulator, MDAs, oversight and investigative institutions to fully and comprehensively discharge their mandate. 
Civil society organizations could enhance their stakeholders support to the procurement process. Strong and credible civil society organizations that exercise social audit and control could be of value in assisting to detect and stamp out corruption and unethical breaches in the procurement processes both nationally and at County levels. This also call for the existence of a secure mechanism for reporting fraudulent, corrupt, or unethical behavior and corruption. EACC has established such a system and other investigative agencies could do likewise. Existence of Codes of Conduct/Codes of Ethics for participants that are involved in aspects of the public procurement systems that also provide for disclosure for those in decision making positions is necessary. In addition, the need for a code of conduct or ethics for government officials with particular provisions for those involved in public financial management, including procurement is equally important.

Other measures include strengthening of the efficiency of appeals mechanisms to ensure that decisions are deliberated on the basis of available information, and the final verdict arrived at and ruled upon by a body (or authority) with enforcement capacity under the law. Further, the complaint review system has to develop the capacity to handle complaints efficiently and a means to enforce the remedy imposed. Finally, the system should be designed to operate in a fair manner with outcomes of decisions balanced and justified on the basis of available information. 

[bookmark: _Toc530256641]CHALLENGES FACED IN LEVERAGING PARTNERSHIPS IN PUBLIC PROCUREMENT 

One of the major challenges in the integrity of public procurement is corruption. More than 70% of the cases which EACC deals with are public procurement related. Every step in the public procurement cycle is vulnerable to corruption. Many government institutions have lost a great deal of money through corruption. However, the investigative agencies in Kenya are making great progress in addressing this challenge.  
The other fundamental challenge in Kenya is its value system. Since time immemorial, Africans had a very strong value system which shaped a society. Currently, Kenya’s value system has taken a serious beating. Capitalism has been replaced by materialism which fact has caused grave damage to public procurement as actors’ abuse the system to accumulate material wealth. EACC has recently launched the National Integrity Academy which has tailor made curriculums uniquely designed to entrench integrity and shape value systems. The Commission has also started integrity clubs in primary schools to shape the value systems of children who are the future of the country.    

In addition, undeterred conflict of interest such as registration of proxy companies by suppliers in conflict with officers in public sector is something investigative agencies are working to remedy. The remedies lie in stronger partnerships especially in reforming the fragmentation and discordance of data on practitioners in the procurement business. This will enable investigative agencies such as EACC, DCI and others to pool together information from the disparate sources and institutions such as registration authorities, revenue authorities, Ministry of Lands, County Governments, registries of companies and properties among others.

Delayed payment of suppliers resulting to huge pending bills remains a challenge but the reforms in the legal regime has taken cognizance of the same. The slow adjudication of matters corruption, as al other criminal cases is also. However, the increase numbers of Anti-Corruption Courts and the creation of a specialized Division of the High Court to deal with matters of corruption at that level are signals that this will soon be a problem of the past. 

EACC research data also continue to paint a picture of reluctance in reporting of corrupt practices in public procurement. The mitigation to this apathy lies in the sustenance of a continuous partnership between investigative agencies and the members of the public generally through civic education and empowerment. The public in Kenya is slowly and increasingly voicing its displeasure of corrupt conduct, publicly on social media and through other platforms. Whereas in the past, suspects would visit investigative agencies with crowds at their beck and call in the form of their supporters in a show meant to intimidate investigators, this has not been the experience lately. Intelligence also indicates that suspects are also slowly beginning to shun banking as a form of hiding their loot and reverting to old school methods. This is indicative of how working with partners such as players in the banking industry, the Financial Reporting Centre, the Directorate of Criminal Investigations, Asset Recovery Agency, Kenya Revenue Authority, the intelligent systems and all others has proved effective. The Multi-Agency Team (MAT) approach in fighting the vice of corruption is to be applauded and encouraged. The idea is to frustrate criminals using the various energies and expertise inherent in individual agencies but which work better once harnessed and brought together in a synergized and strategic manner. 
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