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Introduction

1.1 This Standard Tender Document has been preparadgéoby public
entities in Kenya

1.2 The following general directions should be obserwdn using the
document.

(@) Specific details should be furnished in the Inwaiatto Tender and
in the special conditions of contract. The finakcdments to be
provided to the tenderers should not have blankespar give
options

(b) The Instructions to Tenderers and the general tondi of
contract should remain unchanged. Any necessaendments to
these parts should be made through the specialitmored of
contract and the appendix to instructions to temcer

1.3 (a) Information contained in the Invitation to Temndghall conform to
the data and information in the tender documentsnible potential
tenderers to decide whether or not to participateshall indicate any
important tender requirements.

(b) The Invitation to Tender shall be issued asadwertisement in
accordance with the regulations or a letter oftation addressed to
tenderers who have expressed interest following itkéation for
expression of interest for which the invitationssued.



SECTION | INVITATION TO TENDER

DATE

TENDER REF NO. (as per tender documeént
TENDER NAME (as per tender documennts

11

1.2

1.3

1.4

1.5

1.6

The (rocuring entity)invites sealed bids from eligible candidates for
supply of prief description of the goolls

Interested eligible candidates may obtain furth&rmation from and
inspect the tender documents atlrfie and address and physical
location of the procuring entity including the redet officg during
normal working hours.

A complete set of tender documents may be obtanedterested
candidates upon payment of non-refundable fe¢ambunj in cash
or Bankers cheque payable #xcfounting Officer

Completed tender documents are to be enclosed am gealed
envelopes marked with tender reference number andeposited in
the Tender Box ata@ddress and locatignor be addressed to
(Procuring entity name and addrgés® as to be received on or before
(Day, Date and time

Prices quoted should be net inclusive of all teases delivery must be
in Kenya Shillings and shall remain valid for ¢lgys from the closing
date of the tender.

Tenders will be opened immediately thereafter m pnesence of the
Candidates or their representatives who choosdétéachat éddress
and appropriate office

For (Accounting Officer/Procuring entity)

(Modify as necessary)
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SECTION I - INSTRUCTIONS TO TENDERERS
2.1 Eligible Tenderers

2.1.1 This Invitation for Tenders is open to all tendsregligible as
described in the Invitation to Tender. Successtnderers shall
complete the supply of goods by the intended cotapledate
specified in the Schedule of Requirements Section V

2.1.2 The procuring entity’'s employees, committee membdrsard
members and their relative (spouse and childrea)nat eligible to
participate in the tender.

2.1.3 Tenderers shall provide the qualification informatistatement that
the tenderer (including all members of a joint weat and
subcontractors) is not associated, or have beatiagsd in the past,
directly or indirectly, with a firm or any of itsffdiates which have
been engaged by the Procuring entity to providesglting services
for the preparation of the design, specificaticarg] other documents
to be used for the procurement of the goods urdsrinvitation for
tenders.

2.1.4 Tenderers shall not be under a declaration ofgrility for corrupt
and fraudulent practices.

2.2 Eligible Goods

2.2.1 All goods to be supplied under the contract shallentheir origin in
eligible source countries.

2.2.2 For purposes of this clause, “origin” means the@lahere the goods
are mined, grown, or produced. Goods are prodwdezh, through
manufacturing, processing, or substantial and magsembly of
components, a commercially-recognized product tesdhat is
substantially different in basic characteristicsiropurpose or utility
from its components

2.2.3 The origin of goods is distinct from the natiohabf the tenderer.

2.3 Cost of Tendering
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2.3.1 The Tenderer shall bear all costs associated Wwehpteparation and
submission of its tender, and the procuring entityl, in no case be
responsible or liable for those costs, regardldsshe conduct or
outcome of the tendering process.

2.3.2 The price to be charged for the tender documenil sloh exceed
Kshs.5,000/=

2.3.3 All firms found capable of performing the contraatisfactorily in
accordance with the set prequalification critehallsbe prequalified.

2.4. The Tender Document

2.4.1 The tender document comprises the documents lisedw and
addenda issued in accordance with clause 2.6 eétimstructions to
Tenderers

0)
(i)
(iii)
(iv)
(v)
(V1)
(vii)
(viii)
(ix)
(%)
(xi)
(xii)
(xiii)

Invitation to Tender

Instructions to tenderers

General Conditions of Contract
Special Conditions of Contract
Schedule of requirements

Technical Specifications

Tender Form and Price Schedules
Tender Security Form

Contract Form

Performance Security Form

Bank Guarantee for Advance Payment Form
Manufacturer’s Authorization Form
Confidential Business Questionnaire

2.4.2 The Tenderer is expected to examine all instrustidarms, terms,
and specifications in the tender documents. Faibor furnish all
information required by the tender documents osubmit a tender
not substantially responsive to the tender docusngnevery respect
will be at the tenderers risk and may result in thgction of its
tender.

2.5

Clarification of Documents

2.5.1 A prospective tenderer requiring any claaffien of the tender
document may notify the Procuring entity in writiogby post at the
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entity’s address indicated in the Invitation to @ien The Procuring
entity will respond in writing to any request fdagfication of the
tender documents, which it receives not later deuren (7) days
prior to the deadline for the submission of tendprescribed by the
procuring entity. Written copies of the Procurengfities response
(including an explanation of the query but with@entifying the
source of inquiry) will be sent to all prospectteaderers that have
received the tender document.

2.5.2 The procuring entity shall reply to any clarifieats sought by the
tenderer within 3 days of receiving the requestriable the tenderer
to make timely submission of its tender.

2.6  Amendment of Documents

2.6.1 At any time prior to the deadline for submission tehders, the
Procuring entity, for any reason, whether at itsnawitiative or in
response to a clarification requested by a prosmeténderer, may
modify the tender documents by amendment.

2.6.2 All prospective candidates that have received #melér documents
will be notified of the amendment in writing or Ippst and will be
binding on them.

2.6.3 In order to allow prospective tenderers reasonébie in which to
take the amendment into account in preparing themders, the
Procuring entity, at its discretion, may extend theadline for the
submission of tenders.

2.7 Language of Tender

2.7.1 The tender prepared by the tenderer, as well abakspondence and
documents relating to the tender exchange by thdeter and the
Procuring entity, shall be written in English laage, provided that
any printed literature furnished by the tenderery rba written in
another language provided they are accompanied rbyacgurate
English translation of the relevant passages inclwhcase, for
purposes of interpretation of the tender, the Bhgtranslation shall
govern.

2.8 Documents Comprising of Tender
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2.8.1 The tender prepared by the tenderers shall comphisefollowing
components

(@) a Tender Form and a Price Schedule completed in
accordance with paragraph 2.9, 2.10 and 2.11 below

(b) documentary evidence established in accordance with
paragraph 2.1 that the tenderer is eligible to ¢erahd is
gualified to perform the contract if its tendearcepted;

(c) documentary evidence established in accordance with
paragraph 2.2 that the goods and ancillary senticds
supplied by the tenderer are eligible goods andices
and conform to the tender documents; and

(d) tender security furnished in accordance with paalgr
2.14

2.9 Tender Forms

2.9.1 The tenderer shall complete the Tender Form andapi@opriate
Price Schedule furnished in the tender documemigicating the
goods to be supplied, a brief description of thedgp their country of
origin, quantity, and prices.

2.10 Tender Prices

2.10.1The tenderer shall indicate on the appropriateePsichedule the unit
prices and total tender price of the goods it psegao supply under
the contract

2.10.2Prices indicated on the Price Schedule shall irecladl costs
including taxes, insurances and delivery to thenmes of the entity.

2.10.3Prices quoted by the tenderer shall be fixed dutimg Tender’s
performance of the contract and not subject toatian on any
account. A tender submitted with an adjustableepgaotation will
be treated as non-responsive and will be rejecprasuant to
paragraph 2.22

2.10.4The validity period of the tender shall be 60 d&ysn the date of
opening of the tender.

2.11 Tender Currencies
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2.11.1Prices shall be quoted in Kenya Shillings unlebgtise specified in
the Appendix to Instructions to Tenderers.

2.12 Tenderers Eligibility and Qualifications

2.12.1Pursuant to paragraph 2.1. the tendererfsinaith, as part of its
tender, documents establishing the tenderers giigito tender and
its qualifications to perform the contract if iemter is accepted.

2.12.2The documentary evidence of the tendereg#illy to tender shall
establish to the Procuring entity’s satisfactioattthe tenderer, at the
time of submission of its tender, is from an eligibource country as
defined under paragraph 2.1

2.12.3The documentary evidence of the tendererbfigatons to perform
the contract if its tender is accepted shall beakbdished to the
Procuring entity’s satisfaction;

(@) that, in the case of a tenderer offering to suglgds under the
contract which the tenderer did not manufacturetberwise
produce, the tenderer has been duly authorizechéygbods’
Manufacturer or producer to supply the goods.

(b) that the tenderer has the financial, technical, pratuction
capability necessary to perform the contract;

(c) that, in the case of a tenderer not doing busingsn Kenya,
the tenderer is or will be (if awarded the confraepresented
by an Agent in Kenya equipped, and able to carry tbe
Tenderer's maintenance, repair, and spare partkisgp
obligations prescribed in the Conditions of Cortraad/or
Technical Specifications.

2.13 Goods Eligibility and Conformity to Tender Documents
2.13.1Pursuant to paragraph 2.2 of this section, theetesndshall furnish, as
part of its tender documents establishing thelality and conformity

to the tender documents of all goods which the @éegrdproposes to
supply under the contract
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2.13.ZThe documentary evidence of the eligibility of th@ods shall consist
of a statement in the Price Schedule of the couafrgrigin of the
goods and services offered which shall be confirtmg certificate
of origin issued at the time of shipment.

2.13.3The documentary evidence of conformity of the gotmthe tender
documents may be in the form of literature, drawjrgnd data, and
shall consist of:

(@) a detailed description of the essential technindl @erformance
characteristic of the goods;

(b) a list giving full particulars, including availablsource and
current prices of spare parts, special tools, etecessary for
the proper and continuing functioning of the goéatsa period
of two (2) years, following commencement of the wadehe
goods by the Procuring entity; and

(c) a clause-by-clause commentary on the Procuringtyénti
Technical Specifications demonstrating substantial
responsiveness of the goods and service to thessafisptions,
or a statement of deviations and exceptions tgtbeisions of
the Technical Specifications.

2.13.4or purposes of the documentary evidence to bestued pursuant to
paragraph 2.13.3(c) above, the tenderer shall thatestandards for
workmanship, material, and equipment, as well éeyeaces to brand
names or catalogue numbers designated by the [Rroeut entity in
its Technical Specifications, are intended to bscdptive only and
not restrictive. The tenderer may substitute adBve standards,
brand names, and/or catalogue numbers in its tepdavided that it
demonstrates to the Procurement entity’s satisfactthat the
substitutions ensure substantial equivalence teetli@signated in the
Technical Specifications.

2.14 Tender Security

2.14.1The tenderer shall furnish, as part of its tendetender security for
the amount specified in the Appendix to InvitattoriTenderers.

2.14.2The tender security shall be in the amount of (25per cent of the
tender price.
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2.14.3 The tender security is required to protect the &ag entity against
the risk of Tenderer's conduct which would warrdime security’s
forfeiture, pursuant to paragraph 2.14.7

2.14.4 The tender security shall be denominated in Kenlalil®)s or in
another freely convertible currency, and shallrbthe form of a bank
guarantee or a bank draft issued by a reputable loaated in Kenya
or abroad, or a guarantee issued by a reputahleaimse company in
the form provided in the tender documents or andtbren acceptable
to the Procuring entity and valid for thirty (30py$ beyond the
validity of the tender.

2.14.5 Any tender not secured in accordance with paragragHd.1 and
2.14.3 will be rejected by the Procuring entity ramn responsive,
pursuant to paragraph 2.22

2.14.6 Unsuccessful Tenderer's tender security will bechisged or
returned as promptly as possible but not latern tiaty (30) days
after the expiration of the period of tender validirescribed by the
Procuring entity.

2.14.7 The successful Tenderer’s tender security will iseltarged upon the
tenderer signing the contract, pursuant to pardgr@a®7 and
furnishing the performance security, pursuant t@geaph 2.28

2.14.8 The tender security may be forfeited:

(@ if a tenderer withdraws its tender during the pered tender
validity specified by the procuring entity on thender Form;
or

(b) inthe case of a successful tenderer, if the tamdeils:

(i)  to sign the contract in accordance with paragraphi 2
or

(i) to furnish performance security in accordance with
paragraph 2.28

2.15 Validity of Tenders

2.15.1 Tenders shall remain valid for 90 days or as sptih the Invitation
to Tender after the date of tender opening presdrily the Procuring
entity, pursuant to paragraph 2.18. A tender viaica shorter period
shall be rejected by the Procuring entity as nepaasive.
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2.15.2In exceptional circumstances, the Procuring entigy solicit the
Tenderer's consent to an extension of the periodatity. The
request and the responses thereto shall be madeiting. The
tender security provided under paragraph 2.14 stisdl be suitably
extended. A tenderer may refuse the request witfarteiting its
tender security. A tenderer granting the requebtnet be required
nor permitted to modify its tender.

2.16 Format and Signing of Tender

2.16.1The Procuring entity shall prepare two copies & ténder, clearly
marking each “ORIGINAL TENDER” and “COPY OF TENDERys
appropriate. In the event of any discrepancy betwthem, the
original shall govern.

2.16.2The original and all copies of the tender shalltyjged or written in
indelible ink and shall be signed by the tenderex person or persons
duly authorized to bind the tenderer to the contradhe latter
authorization shall be indicated by written powégatiorney
accompanying the tender. All pages of the tendscept for
unamended printed literature, shall be initialed thg person or
persons signing the tender.

2.16.3The tender shall have no interlineations, erasuoesoverwriting
except as necessary to correct errors made byetieiter, in which
case such corrections shall be initialed by thesgeror persons
signing the tender.

2.17 Sealing and Marking of Tenders

2.17.1 The Tenderer shall seal the original and each adpye tender in
separate envelopes, duly marking the envelope©R$GINAL” and
“COPY.” The envelopes shall then be sealed in daranvelope.

2.17.2 Theinner and outer envelopes shall:

(@) be addressed to the Procuring entity at theesddyiven in the
Invitation to Tender:
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(b) bear, tender number and name in the Invitdbofenders and
the words, “DO NOT OPEN BEFORE,'ddy, date and time of
closin

2.17.3 The inner envelopes shall also indicate the nanteaaldress of the
tenderer to enable the tender to be returned umaben case it is
declared “late”.

2.17.41f the outer envelope is not sealed and marked eagiined by
paragraph 2.17.2, the Procuring entity will assumeresponsibility
for the tender’'s misplacement or premature opening.

2.18 Deadline for Submission of Tenders
2.18.1Tenders must be received by the Procuring entityhat address

specified under paragraph 2.17.2 no later thy,(date and time of
closin

2.18.2The Procuring entity may, at its discretion, extémd deadline for the
submission of tenders by amending the tender doctamen
accordance with paragraph 2.6, in which case ahtsi and
obligations of the Procuring entity and candidgiesviously subject
to the deadline will therefore be subject to thadfi@me as extended

2.19 Modification and Withdrawal of Tenders

2.19.1The tenderer may modify or withdraw its tender rattee tender’s
submission, provided that written notice of the rfiodtion, including
substitution or withdrawal of the tenders, is reediby the Procuring
Entity prior to the deadline prescribed for submasf tenders.

2.19.2The Tenderer's modification or withdrawal noticealbe prepared,
sealed, marked, and dispatched in accordance hdtlpttovisions of
paragraph 2.17. A withdrawal notice may also b bg cable, telex
but followed by a signed confirmation copy, postkeal not later than
the deadline for submission of tenders.

2.19.3No tender may be modified after the deadline fobnsigsion of
tenders.
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2.19.40\No tender may be withdrawn in the interval betwdendeadline for
submission of tenders and the expiration of thedopgeof tender
validity specified by the tenderer on the Tendemizo Withdrawal of
a tender during this interval may result in the dener’s forfeiture of
its tender security, pursuant to paragraph 2.14.7

2.19.5The procuring entity may at any time terminate prement
proceedings before contract award and shall notidide to any
person for the termination.

2.19.6T'he procuring entity shall give prompt notice of tiermination to the
tenderers and on request give its reasons for tatiman within 14
days of receiving the request from any tenderer.

2.20 Opening of Tenders

2.20.1The Procuring entity will open all tenders in thhegence of tenderers’
representatives who choose to attend, &img, day and date of
closing and in the location specified in the InvitationTiender.

The tenderers’ representatives who are present sigal a register
evidencing their attendance.

2.20.ZThe tenderers’ names, tender modifications or wéivals, tender
prices, discounts and the presence or absenceqaisite tender
security and such other details as the Procuritityeat its discretion,
may consider appropriate, will be announced abfiening.

2.20.3The Procuring entity will prepare minutes of theder opening.

2.21 Clarification of Tenders

2.21.1To assist in the examination, evaluation and corsparof tenders the
Procuring entity may, at its discretion, ask thendeyer for a
clarification of its tender. The request for di@ation and the

response shall be in writing, and no change inptiees or substance
of the tender shall be sought, offered, or permhitte
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2.21.2Any effort by the tenderer to influence the Praogrentity in the
Procuring entity’s tender evaluation, tender congoar or contract
award decisions may result in the rejection oftémelerers’ tender.

2.22 Preliminary Examination

2.22.1The Procuring entity will examine the tenders téedmine whether
they are complete, whether any computational efrarve been made,
whether required sureties have been furnished,hegh#te documents
have been properly signed, and whether the teratergenerally in
order.

2.22.2Arithmetical errors will be rectified on the follomg basis. If there is
a discrepancy between the unit price and the tptade that is
obtained by multiplying the unit price and quantithe unit price
shall prevail, and the total price shall be comdct If the candidate
does not accept the correction of the errorsensgér will be rejected,
and its tender security forfeited. If there isiactkpancy between
words and figures the amount in words will prevail

2.22.3The Procuring entity may waive any minor informalior non-
conformity or irregularity in a tender which doestrconstitute a
material deviation, provided such waiver does mejyalice or effect
the relative ranking of any tenderer.

2.22.%Prior to the detailed evaluation, pursuant to paaply 2.23 the
Procuring entity will determine the substantialp@ssiveness of each
tender to the tender documents. For purposesesktparagraphs, a
substantially responsive tender is one, which aonéato all the terms
and conditions of the tender documents without nateeviations.
The Procuring entity’s determination of a tendegsponsiveness is to
be based on the contents of the tender itself withecourse to
extrinsic evidence.

2.22.9f a tender is not substantially responsive, itl wi¢ rejected by the
Procuring entity and may not subsequently be madeansive by the
tenderer by correction of the non conformity.

2.23 Conversion to Single Currency
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2.23.1\Where other currencies are used, the procuringyewill convert
these currencies to Kenya Shillings using therggkixchange rate on
the ate of tender closing provided by the CenteaxiiBof Kenya.

2.24 Evaluation and Comparison of Tenders
2.24.1The Procuring entity will evaluate and compare tleders which
have been determined to be substantially respongiuesuant to

paragraph 2.22

2.24.2The tender evaluation committee shall evaluatetehder within 30
days of the validity period from the date of openihe tender.

2.24.3A tenderer who gives false information in the tendecument about
its qualification or who refuses to enter into antcact after
notification of contract award shall be considef@ddebarment from
participating in future public procurement.

2.25 Preference

2.25.1Preference where allowed in the evaluation of temdkall not exceed
15%

2.26 Contacting the Procuring entity

2.26.1Subject to paragraph 2.21 no tenderer shall coribec Procuring
entity on any matter related to its tender, from time of the tender
opening to the time the contract is awarded.

2.26.2Any effort by a tenderer to influence the Procuriegtity in its
decisions on tender, evaluation, tender comparigogpntract award
may result in the rejection of the Tenderer’s tende

2.27 Award of Contract

(a) Post-qualification
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2.27.1n the absence of pre-qualification, the Procuengty will determine
to its satisfaction whether the tenderer that iected as having
submitted the lowest evaluated responsive tendequislified to
perform the contract satisfactorily.

2.27.2The determination will take into account the temdefinancial,
technical, and production capabilities. It will tlimsed upon an
examination of the documentary evidence of the desd
gualifications submitted by the tenderer, pursuargaragraph 2.12.3
as well as such other information as the Procuengty deems
necessary and appropriate.

2.27.3An affirmative determination will be a prerequisite award of the
contract to the tenderer. A negative determinatiah result in
rejection of the Tenderer’s tender, in which eviet Procuring entity
will proceed to the next lowest evaluated tendemtke a similar
determination of that Tenderer’s capabilities tdfqgren satisfactorily.

(b) Award Criteria

2.27.4The Procuring entity will award the contract toe tlsuccessful
tenderer(s) whose tender has been determined teubstantially
responsive and has been determined to be the |l@wvaktated tender,
provided further that the tenderer is determinedbéoqualified to
perform the contract satisfactorily.

(c) Procuring entity’s Right to Vary quantities

2.27.5The Procuring entity reserves the right at theetwh contract award
to increase or decrease the quantity of goodsnaiigi specified in
the Schedule of requirements without any changminprice or other
terms and conditions

(d) Procuring entity’s Right to Accept or Reject Any or All Tenders

2.27.6The Procuring entity reserves the right to acoepeject any tender,
and to annul the tendering process and rejeceatldrs at any time
prior to contract award, without thereby incurriagy liability to the
affected tenderer or tenderers or any obligatiomfimrm the affected
tenderer or tenderers of the grounds for the Pnoguantity’s action
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2.28 Notification of Award

2.28.1Prior to the expiration of the period of tenderidi&y, the Procuring
entity will notify the successful tenderer in wnij that its tender has
been accepted.

2.28.2The notification of award will constitute the foation of the
Contract but will have to wait until the contrastfinally signed by
both parties

2.28.3Jpon the successful Tenderer’s furnishing of thégomance security
pursuant to paragraph 2.28, the Procuring entity puomptly notify
each unsuccessful Tenderer and will dischargeeitsld@r security,
pursuant to paragraph 2.14

2.29 Signing of Contract

2.29.1At the same time as the Procuring entity notifieg successful
tenderer that its tender has been accepted, thauditrg entity will
send the tenderer the Contract Form provided in theder
documents, incorporating all agreements betweepartees.

2.29.2The parties to the contract shall have it signatliwi30 days from the
date of notification of contract award unless tieean administrative
review request.

2.29.3Within thirty (30) days of receipt of the Contra&airm, the successful
tenderer shall sign and date the contract andrrétttio the Procuring
entity.

2.30 Performance Security

2.30.1Within Thirty (30)days of the receipt of notificati of award from the
Procuring entity, the successful tenderer shatifilir the performance
security in accordance with the Conditions of Cactr in the
Performance Security Form provided in the tenderudwents, or in
another form acceptable to the Procuring entity.

2.30.Zailure of the successful tenderer to comply whié tequirements of

paragraph 2.27 or paragraph 2.28 shall constitufiecient grounds
for the annulment of the award and forfeiture @& ténder security, in
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which event the Procuring entity may make the awardhe next
lowest evaluated Candidate or call for new tenders.

2.31 Corrupt or Fraudulent Practices

2.31.1The Procuring entity requires that tenderers olesdéhe highest
standard of ethics during the procurement procesisexecution of
contracts when used in the present regulationdptlmaving terms are
defined as follows;

(i)  “corrupt practice” means the offering, giving, reweg, or
soliciting of any thing of value to influence thetian of a
public official in the procurement process or inntact
execution; and

(i)  “fraudulent practice” means a misrepresentationfaafts in
order to influence a procurement process or thewtian of a
contract to the detriment of the Procuring entagd includes
collusive practice among tenderer (prior to or raftender
submission) designed to establish tender pricastifitial non-
competitive levels and to deprive the Procuringterdf the
benefits of free and open competition;

2.31.2The procuring entity will reject a proposal for adaf it determines
that the tenderer recommended for award has engageatrupt or
fraudulent practices in competing for the contracjuestion.

2.31.Further a tenderer who is found to have indulgedcamrupt or
fraudulent practices risks being debarred fromiga#ting in public
procurement in Kenya.



Appendix to Instructions to Tenderers

Notes on the Appendix to the Instruction to Tenderes

1.

The Appendix to instructions to tenderers iemdied to assist the
procuring entity in providing specific informatian relation to the
corresponding clause in the instructions to Tesdelnncluded in
Section Il and has to be prepared for each spemificurement.

The procuring entity should specify in the agpennformation and
requirements specific to the circumstances ofptlogeuring entity, the
goods to be procured and the tender evaluatioarierithat will apply
to the tenders.

In preparing the Appendix the following aspesiteuld be taken into
consideration;

(@) The information that specifies and complementsisions of
Section Il to be incorporated

(b) Amendments and/or supplements if any, to [giomas of
Section Il as necessitated by the circumstantdsgoods to
be procured to be also incooporated

Section Il should remain un changed and can dayamended
through the Appendix.

Clauses to be included in this part must be istarg with the public
procurement law and the regulations.



Appendix to Instructions to Tenderers

The following information regarding the particulacd the tender shall
complement supplement or amend the provisions ef itlstructions to
tenderers. Wherever there is a conflict betweesn phovision of the
instructions to tenderers and the provisions ofappendix, the provisions
of the appendix herein shall prevail over thosetlu instructions to
tenderers

INSTRUCTIONS TO PARTICULARS OF APPENDIX

TENDERERS REFERENCE TO INSTRUCTIONS TO
TENDERS

2.1.1 Indicate eligible tenderers

2.14.1 Indicate particulars of tender
security

2.18.1 Indicate day, date and time of
closing

2.29.1 Asin 2.18.1 above

2.29.1 Indicate particulars of performance
security

(Complete as necessary)
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SECTION Il - GENERAL CONDITIONS OF CONTRACT

3.1 Definitions

3.1.1 In this Contract, the following terms shall be npteeted as indicated:-

(@)

(b)

(€)

(d)

(€)

“The Contract” means the agreement entered intovd®st the
Procuring entity and the tenderer, as recordedeéenQontract
Form signed by the parties, including all attachtmeand
appendices thereto and all documents incorporatedfbrence
therein.

“The Contract Price” means the price payable totdraerer
under the Contract for the full and proper perfanoe of its
contractual obligations

“The Goods” means all of the equipment, machinauyg/or
other materials, which the tenderer is requiredupply to the
Procuring entity under the Contract.

“The Procuring entity” means the organization pasihg the
Goods under this Contract.

“The Tenderer means the individual or firm supptyithe
Goods under this Contract.

3.2 Application

3.2.1 These General Conditions shall apply in all Congranade by the
Procuring entity for the procurement installatiard acommissioning
of equipment

3.3 Country of Origin

3.3.1 For purposes of this clause, “Origin” means thec@lavhere the
Goods were mined, grown or produced.

3.3.2 The origin of Goods and Services is distinct frdme hationality of
the tenderer.
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3.4 Standards

3.4.1 The Goods supplied under this Contract shall confiorthe standards
mentioned in the Technical Specifications.

3.5 Use of Contract Documents and Information

3.5.1 The tenderer shall not, without the Procuring gistipprior written
consent, disclose the Contract, or any provisioerafore, or any
specification, plan, drawing, pattern, sample ,ndorimation furnished
by or on behalf of the Procuring entity in connecttherewith, to any
person other than a person employed by the tenderethe
performance of the Contract.

3.5.2 The tenderer shall not, without the Procuring gistipprior written
consent, make use of any document or informatiommemnated in
paragraph 3.5.1 above

3.5.3 Any document, other than the Contract itself, ematesl in
paragraph 3.5.1 shall remain the property of trecling entity and
shall be returned (all copies) to the Procuringtgmin completion of
the Tenderer's performance under the Contract ifesmired by the
Procuring entity

3.6 Patent Rights

3.6.1 The tenderer shall indemnify the Procuring entigaiast all third-
party claims of infringement of patent, trademarkindustrial design
rights arising from use of the Goods or any padreabf in the
Procuring entity’s country

3.7 Performance Security
3.7.1 Within thirty (30) days of receipt of the notificat of Contract
award, the successful tenderer shall furnish tdPtleeuring entity the

performance security in the amount specified incgpe&€onditions of
Contract.
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3.7.2 The proceeds of the performance security shall &glge to the

Procuring entity as compensation for any loss tegulfrom the
Tenderer’s failure to complete its obligations unithe Contract.

3.7.3 The performance security shall be denominatedenctirrency of the

Contract, or in a freely convertible currency adabfe to the
Procuring entity and shall be in the form of a bgnukarantee or an
irrevocable letter of credit issued by a reputabénk located in
Kenya or abroad, acceptable to the Procuring entitythe form
provided in the tender documents.

3.7.4 The performance security will be discharged by Bnecuring entity

3.8

and returned to the Candidate not later than ti§@®y days following
the date of completion of the Tenderer's perforneabligations
under the Contract, including any warranty obligasi, under the
Contract

Inspection and Tests

3.8.1 The Procuring entity or its representative shalehahe right to

inspect and/or to test the goods to confirm theinfarmity to the

Contract specifications. The Procuring entity khatify the tenderer
in writing in a timely manner, of the identity ohy representatives
retained for these purposes.

3.8.2 The inspections and tests may be conducted in rtheipes of the

tenderer or its subcontractor(s), at point of dely and/or at the
Goods’ final destination If conducted on the pr&asi of the tenderer
or its subcontractor(s), all reasonable facilitiaad assistance,
including access to drawings and production ddtall e furnished

to the inspectors at no charge to the Procuringyent

3.8.3 Should any inspected or tested goods fail to comfdo the

Specifications, the Procuring entity may reject éa@ipment, and the
tenderer shall either replace the rejected equipman make
alterations necessary to make specification remaras free of costs
to the Procuring entity.

3.8.4 The Procuring entity’s right to inspect, test antlevwe necessary,

reject the goods after the Goods’ arrival shalhanway be limited or
waived by reason of the equipment having previobsign inspected,
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tested and passed by the Procuring entity or jfeesentative prior to
the equipment delivery.

3.8.5 Nothing in paragraph 3.8 shall in any way reledsetenderer from
any warranty or other obligations under this Carttra

3.9 Packing

3.9.1 The tenderer shall provide such packing of the Gadis required to
prevent their damage or deterioration during ttatsitheir final
destination, as indicated in the Contract.

3.9.2 The packing, marking, and documentation within andside the

packages shall comply strictly with such specigureements as shall
be expressly provided for in the Contract

3.10 Delivery and Documents

3.10.1Delivery of the Goods shall be made by the tendereaccordance
with the terms specified by Procuring entity in iBchedule of
Requirements and the Special Conditions of Contract

3.11 Insurance

3.11.17The Goods supplied under the Contract shall bg foBured against
loss or damage incidental to manufacturer or adons
transportation, storage, and delivery in the marspecified in the
Special conditions of contract.

3.12 Payment

3.12.1The method and conditions of payment to be madidotenderer
under this Contract shall be specified in Specianditions of
Contract

3.12.2Payments shall be made promptly by the Procurinityeas specified
in the contract

3.13 Prices

[cued by he Public Procurement Oversight Authorty n January 2007]  *”



3.13.1Prices charged by the tenderer for goods delivered services
performed under the Contract shall not, with theegtion of any
price adjustments authorized in Special Conditioh€ontract, vary
from the prices by the tenderer in its tender.

3.13.2Contract price variations shall not be allowed fmntracts not
exceeding one year (12 months)

3.13.3Where contract price variation is allowed, the atwon shall not
exceed 10% of the original contract price.

3.13.4Price variation request shall be processed by tieeuping entity
within 30 days of receiving the request.

3.14. Assignment

3.14.1The tenderer shall not assign, in whole or in p#stobligations to
perform under this Contract, except with the Priomguentity’s prior
written consent

3.15 Subcontracts

3.15.1The tenderer shall notify the Procuring entity imitiwg of all
subcontracts awarded under this Contract if naaaly specified in
the tender. Such notification, in the originaldenor later, shall not
relieve the tenderer from any liability or obligati under the
Contract

3.16 Termination for default
3.16.1The Procuring entity may, without prejudice to atlger remedy for
breach of Contract, by written notice of defaulhts® the tenderer,
terminate this Contract in whole or in part
(a) if the tenderer fails to deliver any or all of theods within
the period(s) specified in the Contract, or withamy
extension thereof granted by the Procuring entity

(b) if the tenderer fails to perform any other obligafs) under
the Contract
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(c) if the tenderer, in the judgment of the Procurimiitg has
engaged in corrupt or fraudulent practices in campgefor
or in executing the Contract

3.16.2In the event the Procuring entity terminates thattawt in whole or
in part, it may procure, upon such terms and irhsmanner as it
deems appropriate, equipment similar to those weted, and the
tenderer shall be liable to the Procuring entitydoy excess costs for
such similar goods.

3.17 Liquidated Damages

3.17.1.If the tenderer fails to deliver any or all of tgeods within the
period(s) specified in the contract, the procuriagtity shall,
without prejudice to its other remedies under tbat@act, deduct
from the contract prices liquidated damages sunivatgnt to 0.5%
of the delivered price of the delayed items up tanaximum
deduction of 10% of the delayed goods. After thestenderer may
consider termination of the contract.

3.18 Resolution of Disputes

3.18.1The procuring entity and the tenderer shall makenre\effort to
resolve amicably by direct informal negotiation afisagreement or
dispute arising between them under or in conneatitimthe contract

3.18.21f, after thirty (30) days from the commencementsath informal
negotiations both parties have been unable to wesamicably a
contract dispute, either party may require adjuthoain an agreed
national or international forum, and/or internatibarbitration.

3.19 Language and Law

3.19.1The language of the contract and the law goverthiegcontract shall
be English language and the Laws of Kenya respaygtiunless
otherwise stated.

3.20 Force Majeure

3.20.1The tenderer shall not be liable for forfeiture itd performance
security or termination for default if and to theent that it's delay
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in performance or other failure to perform its galions under the
Contract is the result of an event of Force Majeure



SECTION IV - SPECIAL CONDITIONS OF CONTRACT

Notes on Special Conditions of Contract

The clauses in this section are intended to a#isestprocuring entity in
providing contract-specific information in relatida corresponding clauses
in the General Conditions of Contract.

The provisions of Section IV complement the GeneCalnditions of
Contract included in Section lll, specifying comttzal requirements linked
to the special circumstances of the procuring erand the goods being
procured. In preparing Section 1V, the followingpacts should be taken
into consideration.

(@) Information that complement provisions of Sectidh must be
incorporated and

(b) Amendments and/or supplements to provisions of i@edil, as
necessitated by the circumstances of the goodg h@wcured must
also be incorporated.



SECTION IV - SPECIAL CONDITIONS OF CONTRACT

4.1. Special Conditions of Contract shall supplemd¢ne General
Conditions of Contract. Whenever there is a copflbetween the
GCC and the SCC, the provisions of the SCC helai prevail over
these in the GCC.

42. Special conditions of contract as relates ¢0GICC

REFERENCE OF | SPECIAL CONDITIONS OF

GCC CONTRACT

3.7.1 Indicate particulars of performange
security

3.12.1 Indicate terms of payment

3.18.1 Indicate resolutions of disputes

(Complete as necessary)



SECTION V - TECHNICAL SPECIFICATIONS
5.1 General

5.1.1 These specifications describe the requirementgdods. Tenderers
are requested to submit with their offers the diedaspecifications,
drawings, catalogues, etc for the products thegnahto supply

5.1.2 Tenderers must indicate on the specifications shedtether the
equipment offered comply with each specified regyuient.

5.1.3 All the dimensions and capacities of the equipntenbe supplied
shall not be less than those required in these ifsg@@ons.
Deviations from the basic requirements, if any lshal explained in
detail in writing with the offer, with supportingath such as
calculation sheets, etc. The procuring entity mess the right to
reject the products, if such deviations shall hentbcritical to the use
and operation of the products.

5.1.4 The tenderers are requested to present informatoog with their
offers as follows:

()  Shortest possible delivery period of each product

(i)  Information on proper representative and/or workstoo back-up
service/repair and maintenance including their reaamal
addresses.



5.2 PARTICULARS

[Text of Technical Specifications to be insertethentender documents by
the Procuring entity, as applicable]



SECTION Vi - SCHEDULE OF REQUIREMENTS

Number Description Quantity  Delivery scheduleggtent)

In

Weeks/months from !

! The Procuring entity must specify here the daienfwhich the delivery schedule will start. Thateda
should be either the date of the contract awarthedate of contract signature, or the date ohiogeof
letter of credit, or the date of confirmation oéthetter of Credit, as appropriate. The Tendentshould
include only a cross reference to this Schedule.

T



SECTION VIl - PRICE SCHEDULE FOR GOODS
Name of tenderer Tender Number Page of
1 2 3 4 5 6 7
Item | Description | Country Quantity| Unit price | Total Price Unit price
of EXW per | of other
origin item incidental
(cols. 4x5) | services
payable

Signature of tenderer

Note: In case of discrepancy between unit price and,ttitalunit price shall
prevail.




SECTION VIII - STANDARD FORMS

Notes on the sample Forms

1. Form of Tender - The form of tender must be deteg by
the tenderer and submitted with the tender doctendhmust also be
duly signed by duly authorized representativetheftenderer.

2. Confidential Business Questionnaire Form - Thisn must be
completed by the tenderer and submitted witheheér documents.

3. Tender Security Form - When required by the ¢end
documents the tender shall provide the tenderggaither in the
form included herein or in another format acceletéb the procuring
entity.

4. Contract Form - The Contract Form shall not impleted
by the tenderer at the time of submitting the eendrhe Contract
Form shall be completed after contract award &wodilsl incorporate
the accepted contract price.

5. Performance Security Form - The performancerggdorm
should not be completed by the tenderers at the &f tender
preparation. Only the successful tenderer wiltdogiired to provide
performance security in the form provided hereimanother form
acceptable to the procuring entity.

6. Bank Guarantee for Advance Payment Form - WheraAce
payment is requested for by the successful bidddragreed by the
procuring entity, this form must be completedyiidhd duly signed
by the authorized officials of the bank.

7. Manufacturers Authorization Form - When requibgdhe
ender documents this form must be completed abiohisted with the
tender documents. This form will be completedh® manufacturer
of the goods where the tenderer is an agent.
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8.1 FORM OF TENDER

Date
Tender No.

To:

[name and address of procuring entity]

Gentlemen and/or Ladies:

1. Having examined the tender documents includiddenda
NOS. i [insert numbersthe receipt of which is hereby duly
acknowledged, we, the undersigned, offer to supgéliver, install and commission (
................................................... (insert equipment descriptidrin conformity with the
said tender documents for the sum Of ...
(total tender amount in words and figuyesr such other sums as may be ascertained in
accordance with the Schedule of Prices attachashlitrand made part of this Tender.

2. We undertake, if our Tender is accepted, thveleinstall and commission the
equipment in accordance with the delivery schedpéified in the Schedule of Requirements.

3. If our Tender is accepted, we will obtain tipgarantee of a bank in a sum of
equivalent to percent of the Contract Price for the due perforreaof the
Contract , in the form prescribed by ...........ccooois it ( Procuring entity).

4. We agree to abid by this Tender for a peribd..o.. [number] days from the date
fixed for tender opening of the Instructions toderers, and it shall remain binding upon us and
may be accepted at any time before the expirafidmad period.

5. This Tender, together with your written acespe thereof and your notification of
award, shall constitute a Contract, between usjestto signing of the Contract by the parties.

6. We understand that you are not bound to adteptowest or any tender you may
receive.

Dated this day of 20

[signature] [in the capacity of]

Duly authorized to sign tender for an on behalf of



8.2

CONFIDENTIAL BUSINESS QUESTIONNAIRE FORM

You are requested to give the particulars inédat Part 1 and either
Part 2(a), 2(b) or 2 (c ) whichever applied toytype of business

You are advised that it is a serious offence e dalse information

on this form

Part 1 — General:

Business Name ............

Postal Address ..........ccocvivieeennnn. TelNOo. oo, Fax ......oooviiie. E mail
NALUFE OF BUSINESS ... ettt ittt ettt et et et e et et e e et et e e et e ree et e e e et e e e e een
Registration CertifiCate NO. .......coiiiieii i e e e e e e e e e et e et e e e e ea e
Maximum value of business which you can handlengitane time — Kshs. ............cccoi i
Name of your bankers .........ccooiiiiiiiiiii i, Branch ..o,

Location of business premises. ...ccc.....cooeeeeneane.

Nationality ..........cccoevevieninenns.
e Citizenship details

Yourname infull ... AGE ot
e Country Of OFIQIN e

Part 2 (b) Partnership
Given details of partners as follows:

Name Nationality CitizengtDetails Shares
1.
2.
3.
4,
Part 2 (c ) — Registered Company
Private Or PUDBIIC ... e e e e e e e e e e
State the nominal and issued capital of company-
Nominal Kshs. ..o,
Issued KsShs. ..o
Given details of all directors as follows
Name Nationality CitizensHietails Shargs
Lt e e e e e e e e e e e e e e e
2..
3..
4. .
D Lttt et e e e e e e e et e et et e e e ed e e e e et e n e e et e e e eh e naa e aees
D - 1 = Signature of Candidate...............cccoovviiivevnnnn,

« If a Kenya Citizen, indicate under “Citizenship Bi&t” whether by Birth, Naturalization or
registration.

[scued by he Public Procurement Oversight Authorty in January. 2007}
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8.3 TENDER SECURITY FORM

Whereas ........coeiiiiiii i, [name of the tenderer]
(hereinafter called “the tenderer”) has submitted tender dated
............. [date of submission of tendeidr the supply, installation
and commissioning of ..................... [name and/or description
of the equipment] (hereinafter called “the Tender”)
............................................... KNOW ALL PEOPLE by
these presents that WE .. of
............................ having our registered office at
..................... (hereinafter called “the Bank”), are boumshto
................. [name of Procuring entity}{hereinafter called “the
Procuring entity”) in the sum of .................oooenil. for wdhn
payment well and truly to be made to the said iag entity, the
Bank binds itself, its successors, and assignsthiege presents.
Sealed with the Common Seal of the said Bank this

day of 20

THE CONDITIONS of this obligation are:-

1. If the tenderer withdraws its Tender during pleeiod of tender
validity specified by the tenderer on the Tendamf: or

2. If the tenderer, having been notified of theegtance of its
Tender by the Procuring entity during the periddtender
validity:

(a) fails or refuses to execute the Contract Fornmegfuired; or

(b) fails or refuses to furnish the performance segurit
accordance with the Instructions to tenderers;

We undertake to pay to the Procuring entity uphe above amount
upon receipt of its first written demand, withdhé Procuring entity
having to substantiate its demand, provided thaits demand the
Procuring entity will note that the amount claimeg it is due to it,
owing to the occurrence of one or both of the teanditions,
specifying the occurred condition or conditions.

This tender guarantee will remain in force up mol ancluding thirty
(30) days after the period of tender validity, amgy demand in
respect thereof should reach the Bank not later the above date.

[signature of the bank]
(Amend accordingly if provided by Insurance Conyan
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8.4 CONTRACT FORM

THIS AGREEMENT made the day of 20

between .................. hame of Procurement entitydf ........... [country of
Procurement entity](hereinafter called “the Procuring entity) of tlome part and
ttritieiieeieee. [N@ame of tendererpf ...l [city and country of tenderer]
(hereinafter called “the tenderer”) of the othertpa

WHEREAS the Procuring entity invited tenders fortam goods ] and has accepted a
tender by the tenderer for the supply of those goodh the sum of
eireeneei e CoONtract price in words and figureghereinafter called “the
Contract Price).
NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:

1. In this Agreement words and expressions shaleé lthe same meanings as are
respectively assigned to them in the Condition€aftract referred to:

2. The following documents shall be deemed to famd be read and construed as
part of this Agreement viz:

@) the Tender Form and the Price Schedule suluhbitehe tenderer

(b) the Schedule of Requirements

(c) the Technical Specifications

(d) the General Conditions of Contract

(e) the Special Conditions of contract; and

() the Procuring entity’s Notification of Award

3. In consideration of the payments to be made Hey Rrocuring entity to the
tenderer as hereinafter mentioned, the tender pe@enants with the Procuring entity
to provide the goods and to remedy defects theneaonformity in all respects with the
provisions of the Contract

4, The Procuring entity hereby covenants to paytéheerer in consideration of the
provisions of the goods and the remedying of defdwtrein, the Contract Price or such
other sum as may become payable under the prosisioime Contract at the times and in
the manner prescribed by the contract.

IN WITNESS whereof the parties hereto have caubedAgreement to be executed in
accordance with their respective laws the day aaat first above written.

Signed, sealed, delivered by the (for the Procuring entity

Signed, sealed, delivered by the (for the tenderer in the
presence of

(Amend accordingly if provided by Insurance Company
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8.5 PERFORMANCE SECURITY FORM

TO e

[name of Procuring entity]

WHEREAS .. e hame of tender¢r
(hereinafter called “the tenderer”) has undertakenpursuance of Contract
No. [reference number of the contrackhted

20 O SUPPIY o

[description of goods{hereinafter called “the Contract”).

AND WHEREAS it has been stipulated by you in thel $2ontract that the
tenderer shall furnish you with a bank guarantea lbgputable bank for the
sum specified therein as security for compliancéhwhe Tenderer’s
performance obligations in accordance with the €t

AND WHEREAS we have agreed to give the tenderaraaantee:

THEREFORE WE hereby affirm that we are Guarantois r@sponsible to
you, on behalf of the tenderer, up to a total of . :

[amount of the guarantee in words and figuaefd we undertake to pay you,
upon your first written demand declaring the teedéo be in default under
the Contract and without cavil or argument, any sunsums within the
limits of ..., [amount of guaranteeds aforesaid, without
you needing to prove or to show grounds or reafamgour demand or the
sum specified therein.

This guarantee is valid until the day of 20

Signed and seal of the Guarantors

[name of bank or financial institution]

[address]

[date]
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8.6 BANK GUARANTEE FOR ADVANCE PAYMENT FORM

To
[name of Procuring entity]
[name of tender] .............ooeiiis

Gentlemen and/or Ladies:

In accordance with the payment provision includethe Special Conditions of Contract,
which amends the General Conditions of Contracpravide for advance payment,

. [name and address of
tendererj(herelnafter caIIed “the tenderer”) shall deposthvthe Procuring entity a bank
guarantee to guarantee its proper and faithfuloperdnce under the said Clause of the

Contract in an amount of ...... .....................afhount of guarantee in figures and
words].
We, the . . pank or financial institutions]as instructed by the

tenderer, agree uncondltlonally and irrevocablguarantee as primary obligator and not
as surety merely, the payment to the Procuringtyern its first demand without
whatsoever right of objection on our part and withiés first claim to the tenderer, in the
amount not exceeding ...........cccecvveennns ainount of guarantee in figures and words]

We further agree that no change or addition totberomodification of the terms of the
Contract to be performed there-under or of anthefContract documents which may be
made between the Procuring entity and the tendehatl in any way release us from any
liability under this guarantee, and we hereby waigvéce of any such change, addition,
or modification.

This guarantee shall remain valid in full effecorfr the date of the advance payment
received by the tenderer under the Contract until........ [date].

Yours truly,

Signature and seal of the Guarantors

[name of bank or financial institution]

[address]

[date]
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8.7 MANUFACTURER’S AUTHORIZATION FORM

To [name of the Procuring entity] ......................

WHEREAS o [ name

of the manufacturerivho are established and reputable manufacturers of
....................... [name and/or description of the goodsving factories

Al o [address of factoryflo hereby authorize
.............................. [name and address of Agerg submit a tender,
and subsequently negotiate and sign the Contrabt yau against tender
NO. oo, [reference of the Tendefpr the above goods
manufactured by us.

We hereby extend our full guarantee and warrantypes the General
Conditions of Contract for the goods offered fopgly by the above firm
against this Invitation for Tenders.

[signature for and on behalf of manufacturer]

Note: This letter of authority should be on the lettexheaf the
Manufacturer and should be signed by a person ctampe



8.8 LETTER OF NOTIFICATION OF AWARD

Address of Procuring Entity

To:

RE: Tender No.

Tender Name

This is to notify that the contract/s stated belovder the above mentioned tender have
been awarded to you.

1. Please acknowledge receipt of this letter of nmtfon signifying your
acceptance.

2. The contract/contracts shall be signed by the gmutiithin 30 days of the date of
this letter but not earlier than 14 days from theedf the letter.
3. You may contact the officer(s) whose particulargesgy below on the subject

matter of this letter of notification of award.

(FULL PARTICULARS)

SIGNED FOR ACCOUNTING OFFICER



8.9 FORMRB 1
REPUBLIC OF KENYA
PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO................ OF.............. 20.........

AND

Request for review of the decision of the............. Nafme of the Procuring Entitydf
............... dated the...day of .............20..........in the matter oénder No..............of

REQUEST FOR REVIEW
WWe......coiii i, the above named Applicant(s), of daeks: Physical
address................ Fax No...... Tel. No........ Email ............... , herebgquest the Public
Procurement Administrative Review Board to revidve whole/part of the above mentioned
decision on the following grounds , namely:-
1.
2.
etc.
By this memorandum, the Applicant requests the 8éaran order/orders that: -
1.

2.

etc

SIGNED ........ccvennne. (Applicant)
Datedon................ dayof ............... /...20...

SIGNED
Board Secretary

[cued by he Public Procurement Oversight Authorty n January 2007  “°



