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BACKGROUND TO THE DECISION

The Tendering Process

Kenya Pipeline Company Limited (hereinafter referred to as the ‘the
Procuring Entity”) through the Respondent, invited sealed tenders from
eligible candidates for Tender No:KPC/PU/OT-033/CORR/NBI/21-22 for In-
Line Inspection of 8-Inch & 6-Inch Nairobi-Eldoret (Line-2) and 6-Inch
Sinendet-Kisumu (Line-3) Multi-Product Pipelines(hereinafter referred to as
the ‘subject tender’) by way of open, two-envelope tenderingmethod

advertised on MyGovNewspaperand on the Procuring Entity’s website

www.kpc.co.keon 12" October 2021with a closing date of3™ November
2021 at 10.00 a.m.

Addenda and Clarifications

The Procuring Entity issued Addendum No.1 dated 1% November 2021,
Addendum No.2 dated 19™" October 2021 and a total of six clarifications
on 21% October 2021, 25" October 2021, 1% November 2021, 3™
November 2021, 12" November 2021 and 15" November 2021 which
clarified and/or amended the contents of the blank tender document
issued to tenderers by the Procuring Entity (hereinafter referred to as the
‘Tender Document”) and which resulted to extension of the subject

tender’s tender submission deadline to 7" December 2021.

Tender Submission Deadline and Opening of Tenders
At the extended tender submission deadline of7"" December 2021, the

Procuring Entity received 9 tenders which were opened shortly thereafter in
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the presence of tenderers’ representatives present. The following tenderers
were recorded as having submitted their respective tenders in the minutes
of the Tender Opening Committee (hereinafter referred to as the ‘Tender

Opening Minutes’):

Tenderer No. | Tenderer Name

1. Miranda East Africa Limited in JV with Rosen EuropE
Bvzuthenstraat 15,7575 Ej Oldnzaal, The Netherlands

2. Fire Fox Kenya Limited in JV Dtaic Inspection Equipment
(Suzhou) Co. Ltd

3. Plug & Elevate Limited And Silaod Maintenance Works
Limited

4, Sintmond Group Limited

5. Himilo Construction & Supply Limited JV Linscan Limited

6. Streamlan Solutions E.A Limited in JVwith Elder

Petroleum & Gas Technology Development Co. Limited

/. Achelis Kenya Limited
8. Technique Inspection ET Controle
0. Zaisco Construction & Engineering Limited

Evaluation of Tenders

A Tender Evaluation Committee appointed by the Respondent (hereinafter
referred to as the ‘Evaluation Committee’) evaluated the 9 tenders in the

following stages:



i. Preliminary Examination;

ii. Technical Evaluation.

Preliminary Examination

At this stage, the Evaluation Committee was required to apply the criteria
outlined at Mandatory Requirements for Preliminary evaluation criteria of
Evaluation criteria of Clause 2. Preliminary examination for Determination
of Responsiveness of Section III — Evaluation and Qualification Criteria at
page 48 to 49 of 188 of the Tender Document. Tenders were required to
comply with all the criteria at this stage to qualify to proceed to the next

stage of evaluation.

At the end of evaluation at this stage, 6 tenders were found non-
responsive thus could not proceed to the next stage of evaluation while 3
tenders, which included the Applicant’s tender, were found responsive thus

proceeded to the next stage of evaluation.

Technical Evaluation

At this stage, the Evaluation Committee was required to apply the criteria
outlined as Technical Tender Evaluation Criteria of Section III — Evaluation
and Qualification Criteria at page 50 to 54 of 188 of the Tender Document.
Tenders were required to comply with all the criteria at this stage to qualify
to proceed to the next stage of evaluation.



At the end of evaluation at this stage, 2 tenders were found non-
responsive thus could not proceed to the next stage of evaluation while
only the Applicant’s tender was found responsive to proceeded to the next

stage of evaluation.

The Evaluation Committee recommended for the Applicant’s tender to
proceed for financial evaluation in a Tender Evaluation Report dated 21
December 2021 (hereinafter referred to as the ‘evaluation Report’) and
captured in the minutes of the evaluation committee signed on 21°*
December 2021.

1°t Professional Opinion

In a professional opinion vide a memoto the Respondent dated 3™ January
2022 (hereinafter referred to as the ‘1% Professional Opinion’), the
Procuring Entity’s General Manager, Supply Chain, Mr. Peter N. Mwangi,
opined that having reviewed the Evaluation Report, evaluation was carried
out as per the provisions of Section 80 of the Public Procurement and Asset
Disposal Act, 2015 (hereinafter referred to as the ‘Act’). He recommended
for approval by the Respondent for the Applicant’s tender to proceed for

financial opening.



However, the Respondent directed for a re-evaluation of the tenders and in

specific his comments were ‘Must reevaluate... .

Re-Evaluation of Tenders

The Evaluation Committee re-evaluated the 9 tenders in the following
stages as indicated in the Tender Re-Evaluation Report dated 2" February
2022:

i. Preliminary Examination;

ii. Technical Evaluation; and

Preliminary Re-Examination

At the end of re-evaluation at this stage, 6 tenders were found non-
responsive thus could not proceed to the next stage of evaluation while 3
tenders, which included the Applicant’s tender, were found responsive thus

proceeded to the next stage of re-evaluation.

Technical Re-Evaluation

At the end of re-evaluation at this stage, 2 tenders were found non-
responsive thus could not proceed to the next stage of evaluation while
only the Applicant’s tender was found responsive to proceeded to the next
stage of evaluation.



The Evaluation Committee once again recommended for the Applicant’s
tender to proceed for financial evaluation in a Tender Re-Evaluation Report
dated 2™ February 2022 (hereinafter referred to as the ‘Re-evaluation
Report”) and captured in the minutes of the evaluation committee signed
on 2" February 2022.

2"IProfessional Opinion

In a professional opinion vide a memo dated 3™February 2022 to the
Respondent (hereinafter referred to as the ‘2™ Professional Opinion’), the
Procuring Entity’s General Manager, Supply Chain, Mr. Peter N. Mwangi,
opined that having reviewed the Evaluation Report, the maximum period of
30 days required for evaluation under Section 80(6) of the Act had lapsed
because the tender opened on 7" December 2021 and this being a two-
envelope tender, the financial opening ought to have been held on 6"
January 2022. He further recommended for termination of the subject
tender on grounds set out in Section 80(6) of the Act since the 30 days

evaluation period had lapsed.

Notification to Tenderers

In letters dated 15" February 2022, the Procuring Entity’s Managing
Director, Dr. Wacharia Irungu, MBS, the Respondent herein, notified
tenderers of the outcome of evaluation of their respective tenders and
further on the nullification of the subject tender due to operation of law in

accordance with Section 63(1)(a)(i) of the Act.
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REQUEST FOR REVIEW NO.18 OF 2022

The Applicant lodged a Request for Review dated 25" February2022 and
filed on even date together with a Statement in Support of the Request for
Review signed by Richmond Gatu Muriithi, a Director of the Applicant, on
25" February 2022 and a Further Statement in Support of the Request for
Review signed by Richmond Gatu Muriithi on 11" March 2022 and filed on
even date through the firm of Gerivia Advocates LLP, seeking the following

orders:

a) The Respondent's  decision terminating Tender
‘Number  KPC/PU/OT-033/CORR/NBI/21-22 for In-Line
Inspection of 8-Inch & 6-Inch Nairobi-Eldoret (Line-2) and
6-Inch Sinendet-Kisumu(Line-3) Multi Product Pipelines be
annulled and set aside;

b) The Respondent's letter dated 15" February 2022notifying
the Applicant that Tender Number KPC/PU/OT-
033/CORR/NBI/21-22for In-Line Inspection of 8-Inch&6-
InchNairobi-Eldoret(Line-2) and 6-InchSinendet-
Kisumu(Line-3) Multi Product Pipelines has been nullified
pursuant to Section 63 (1) (a) (i) of the Act be annulled and
set aside;

c) A declaration that the termination of the Tender by the
Respondent pursuant to Section 63 (1) (a) (i) of the Act is
illegal and unprocedural as the statutory pre-conditions for
invoking termination of a procurement process under

Section63 of the Act have not been met;
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d) The Respondent be ordered to issue a directive to the
Procuring Entity's evaluation committee to proceed with the
procurement process under the subject Tender to its logical
conclusion by making award to the lowest evaluated bidder;

e) The Board in exercise of its discretion, to give directions to
the Respondent to redo or correct anything within the entirev
procurement process found to not have been done in
compliance with the law; and

f) The Respondent be compelled to pay to the Applicant the

costs arising from/ and incidental to this Application;

In a Notification of Appeal and a letter dated 25" February 2022, the
Acting Board Secretary of the Public Procufement Administrative Review
Board (hereinafter referred to as the ‘Board”) notified the Respondent of
the existence of the Request for Review and the suspension of
procurement proceedings for the subject tender while forwarding to the
Respondenta copy of the Request for Review together with the Board's
Circular No.02/2020 dated 24™March 2020, detailing administrative and
contingency measures to mitigate the spread of Covid-19. Further, the
Respondent was requested to submit a response to the Request for Review
together with confidential documents concerning the subject tender within
5 days from 25" February 2022.



On 7™ March 2022, the Procuring Entity’s Acting General Manager Supply
Chain Division, Maureen Mwenje, responded to the Request for Review by
filing an undated Replying Affidavit that is not commissioned and an
undated Background to the Matter under Review through the Procuring

Entity’s inhouse counsel, Elizabeth Rop.

Vide letters dated 7™ March 2022, the Acting Board Secretary notified all
tenderers in the subject tender, via their respective addresses as provided
by the Respondent, of the existence of the Request for Review while
forwarding to the tenderers a copy of the Request for Review together with
the Board's Circular No.02/2020 dated 24" March 2020. Further, all
tenderers were invited to submit to the Board any information and
arguments about the subject tender within 3 days from 7" March, 2022.

On 15" March 2022, the Procuring Entity’s Acting General Manager Supply
Chain Division, Maureen Mwenje, responded to the Request for Review by
filing a Replying Affidavit sworn by herself on 7™ March 2022 and
commissioned by Beryl Zoriama Nalo, Advocate and a Background to the
Matter under Reviewthrough the Procuring Entity’s inhouse counsel,
Elizabeth Rop.

On 18™ March 2022, the Procuring Entity’s Acting General Manager Supply

Chain Division, Maureen Mwenje, filed a Further Affidavit sworn by herself

10



on 18" March 2022 and commissioned by Beryl Zoriama Nalo, Advocate

through the Procuring Entity’s inhouse counsel, Elizabeth Rop.

Pursuant to the Board’s Circular No.2/2020 dated 24™March 2020, the
Board dispensed with physical hearings and directed all requests for review
applications be canvassed by way of written submissions. Clause 1 on page
2 of the said Circular directed that pleadings and documents would be

deemed properly filed if they bore the Board's official stamp.

- On 11" March 2022, the Applicant filed Applicant’s Written Submissions
dated11™™March 2022 together with the Applicant’s List of Authorities
dated11™March 2022. However, the Respondent did not file any written

submissions.

APPLICANT'S CASE

The Applicant avers that it is a tenderer in the subject tender having
elected, in sub-contract agreement with NDT Global FZE, to participate in
the subject tender by preparing its tender in accordance with the Invitation
to Tender and Instructions to Tenderers as issued under the Tender
Document, observing the relevant legal provisions of the Act and the Public
Procurement and Asset Disposal Regulations, 2020 (hereinafter referred to
as ‘Regulations 2020") and submitting its tender to the Procuring Entity
pursuant to the Procuring Entity’s invitation.
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The Applicant avers that the subject tender was an e-tender requiring
submissions of tenders electronically in PDF format as provided under ITT
23.1 at page 45 of188 and that the initial tender submission deadline was
3" November 2021 at 10:30hrs. However, vide Clarification No.2 dated 25"
October 2021; the Procuring Entity extended the tender submission
deadline to 17" November 2021 and subsequently to 1% December 2021.

According to the Applicant, tenders were not opened on 1% December 2021
with the Procuring Entity citing system problems as the reason the subject
tender was not opened. The Applicant alleges that on 1** December 2021,
it,via an email, wrote to the Procuring Entity informing the Procuring Entity
that it had been waiting for the tender to be opened virtually but the same
had not been opened as at 15:11hrs on 1* December 2021 and requested
for a list of all tenderers who submitted their tenders by 10:00hrs on 1*
December 2021 but the the Applicant did not receive any response from
the Procuring Entity.

The Applicant avers that on 2™ December 2021, the Procuring Entity
posted a notice online indicating that the closing date had been extended
to 7" December 2021. Indeed, on 7" December 2021, tenders were
opened virtually and the Applicant alleges that out of 8 tenderers that
participated in the subject tender, 2 tenderers submitted their tenders after

the tender submission deadline of 1% December 2021 namely; Edar
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Petroleum and Gas-which submitted its tender on 2™ December 2021 and
Plug and Elevate Ltd-which submitted its tender on 7" December 2021.

The Applicant avers that by a letter dated 15" February 2022 (hereinafter
referred to as the ‘nullification letter’) and received by it on 17" February
2022, it was notified by the Respondent that the subject tender had been
nullified in accordance with Section 63(1)(a)(i) of the Act citing operation

of law.

The Applicant is aggrieved with the contents of the nullification letter and
the decision by the Respondent to nullify the subject tender for the
following reasons: (a) that the reason cited for nullification of the subject
tender by the Respondent is illegaland violates the Act and the
Constitution, (b) that the nullification of the subject tender is unprocedural
and unjustifiable and defeats the principle of cost effectiveness and
efficient use of public finances, (c) that the purported termination by way
of nullification did not comply with the substantive and procedural
requirements under Section 63 of the Act, (d) no law has caught up with
the subject tender procurement process and gone past the procurement
process in a way that has an effect or result or liability or right created or
extinguished, (e€) no new law has come into force or no existing law has
become operational in @ manner that would affect the Procuring Entity’s
capability to proceed with the procurement process, and (f) no explanation

has been offered of a particular law(s) that the Procuring Entity was
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required to comply with while carrying on the subject tender’s procurement
process and what additions or amendments to the law have occurred which

have overtaken the subject tender’s procurement process.

From the foregoing, the Applicant alleges that the Respondent has
breached (a) Section 3 and 63 of the Act by the unprocedural and illegal
termination of the subject tender, and (b) Articles 10 and 227(1) of the
Constitution of Kenya, 2010 (hereinafter referred to as the ‘Constitution’)
by failing to promote integrity, transparency and fairness in the conduct of
the procurement proceedings under the subject tender. With this, the
Applicant claims to risk suffering loss and damage since it had presented a
very competitive tender and it legitimately stood a good chance of
becoming the successful tenderer once the evaluation and comparison of
the tenders is duly completed but for the breach by the Respondent as
outlined in the instant Request for Review.

Finally the Applicant prays for the Board'’s intervention in ensuring the law
is observed by the Respondent by exercising discretion vested in the Board
by the law under Section 173 of the Act and for an order that the
evaluation of the subject tender is concluded and an award is issued in line
with the Tender Document, the Act and within the provisions of Articles 10
and 227(1) of the Constitution.

14



RESPONDENT’'S RESPONSE

Ms. Maureen Mwenje, confirms the background to the decision as outlined
hereinbefore save for the fact that the Procuring Entity experienced
technical challenges with its server leading to the Procuring Entity’s inability
to close and open tenders on the extended tender submission deadline of
1%t December 2021 and which necessitated the Procuring Entity to notify
tenderers of a new extended tender submission deadline of 7" December
2021.

According to Ms. Maureeh Mwenje, the opening of tenders was finally done
on 7" December 2021, eight tenders were received by the Procuring Entity
and evaluation of the subject tender was conducted at the preliminary and
technical evaluation stages culminating with the Evaluation Committee
recommending only the Applicant’s tender to 'proceed for financial
evaluation on 21% December 2021 and the Head of Procurement unit, via
the 1°* Professional Opinion,’ recommending to the Respondent to approve
the opening of the financial tenders. However, the Respondent rejected the
Evaluation Committee’s recommendation for opening of the financial
tenders but instead instructed the Evaluation Committee to re-evaluate the

tenders.

According to Ms. Maureen Mwenje, the Evaluation Committee re-evaluated
the tenders and submitted a report on 2™ February 2022 recommending

the Applicant’s to progress to financial evaluation stage. However, the
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Head of Procurement in a 2™ Professional Opinion, recommended to the
Respondent for termination of the subject tender because the 30 days
evaluation period had lapsed on 7" January 2022 and which termination,

the Respondent approved on the same day of 3™ February 2022.

Ms. Maureen Mwenje depones that the Respondent notified all tenderers in
 the subject tender of the decision to nullify the subject tender in
accordance with Section 63(1)(a)(i) of the Act on 15" February 2022 and
reported the termination to the Public Procurement Regulatory Authority
(hereinafter referred to as the ‘Authority”) on 17" February 2022.

According to Ms. Mwenje, the Respondent lawfully terminated the subject
tender due to effluxion of time as provided under Section 80(6) of the Act
and that the termination did not violate Section 3 of the Act and Articles
10, 227 and 232 of the Constitution. Further, that the Respondent re-
advertised the subject tender on 22" February 2022 hence the Applicant
has another chance to submit its tender because the orders sought by the
Applicant have been overtaken by events since the subject tender has been

re-advertised and the Request for Review should be dismissed with costs.

APPLICANT’'S REJOINDER

In response to Maureen Mwenje’ undated and non-commissioned Replying
Affidavit and Background To The Matter Under Review, the Applicant

contends that the Replying Affidavit is fatally incompetent for not having
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been taken before a commissioner for oaths and for not being dated
contrary to Section 5 of the Oaths and Statutory Declarations Act and
should be struck off.

The Applicant while admitting that the tenders were opened on 7%
December 2021 contends that the Respondent has failed to indicate on
which date the evaluation of tenders actually commenced. It is the
Applicant’s contention that the preliminary and technical evaluation report
dated 21* December 2021 was not an evaluation report envisaged under
Section 80(4) of the Act read with Regulation 78(1) of Regulations 2020

because evaluation had not been completed.

The Applicant contends that there was an unexplained delay of almost 2
weeks between the date of the Evaluation Report of 21% December 2021
and the 1st Professional Opinion of the Head of Procurement function of 3
January 2022. Further, there is a time lapse of almost 30 days between the
date the Head of Procurement issued his 1% Professional Opinion on 3
January 2022 and the Re-evaluation Report of 2™ February 2022. The
Applicant contends that there is no indication on how long it took for the
Respondent to direct for re-evaluation and when the re-evaluation exercise
commenced creating uncertainty on the number of days used for the entire

exercise.

The Applicant contends that the Respondent did not give reasons why he

rejected the Evaluation Committee’s recommendation for approval of the
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Applicant’s tender to proceed for financial evaluation stage yet Regulation
79 of the Regulations requires reasons for rejection be provided in writing
by the Respondent.

The Applicant contends that the 30 days for evaluation of tenders
envisaged under Section 80(6) of the Act is restricted to the period the
Evaluation Committee evaluates tenders and not the actions of other
players in the process who are not mandated to carry out tender
evaluation and in the instant Request for Review, the Evaluation
Committee only used 16 days to evaluate tenders at the preliminary and
technical stage if 8" December 2021 is taken to be the date of
commencement of evaluation and 21* December 2021 when the
Evaluation Report was signed. With this, the Applicant contends that 14
days for evaluation are still remaining. According to the Applicant, the
action and inaction of the Respondent and Head of Procurement Function
in delaying the completion of the subject tender’s procurement process
- should not be included in the computation of time. In fact, the Applicant
contends that the evaluation of tenders that culminated in a report of 21
December 2021 cannot be said to run on the same timeline with, or, that
timeline was continuous with the re-evaluation that culminated with a
report of 2™ February 2022because of the lapses and uncertainty for
unaccounted days in the subject tender's procurement process.
Accordingly, the Applicant contends that the 30 days for which evaluation
is to be conducted has not lapsed.
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On re-advertisement of the subject tender, the Applicant contends that
Section 63(4) of the Act read with Section 167(1) of the Act provides a
standstill period of 14 days from when the Applicant was notified of the
termination and precludes the Procuring Entity from re-advertising a tender

thus the re-advertisement is null and void and the Board should find as

such.

In light of the above, the Applicant prays that this Honourable Board

considers and grants the prayers sough in the instant Request for Review..

BOARD’S DECISION

The Board has considered each of the parties’ cases, documents,
pleadings, list of authorities together with confidential documents
submitted to it by the Respondent pursuant toSection 67 (3) (e) of the Act

and finds the issues that crystalize for determination are as follows:

1. Whether the Replying Affidavit of Maureen Mwenje filed on
7™"March 2022 is fatally defective for not having been taken
before a commissioner for oaths and for not being dated
contrary to Section 5 of the Oaths and Statutory Declarations
Act;

2. Whether the Respondent terminated the procurement

proceedings of the subject tender in accordance with Section
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63 of the Act on account that the subject procurement has
been overtaken by operation of law to divest the Board of its
jurisdiction by dint of Section 167(4)(b) of the Act;

Depending on the determination of the second issue;

3. Whether the Evaluation Committee appointed by the
Respondent failed to conclude the evaluation of proposals in
the subject tender within a maximum period of thirty (30)
days provided under Section 80(6) of the Act;

4. Whether the Respondent could legally re-advertise the
subject tender before expiry of 14 days after the date of
receipt by the Applicant of the letter of nullification dated
15" March 2022.

5. What orders should the Board grant in the circumstances.

Whether the Replying Affidavit of Maureen Mwenje filed on 7'
March 2022 is fatally incompetent for not having been taken
before a commissioner for oaths and for not being dated contrary
to Section 5 of the Oaths and Statutory Declarations Act.

The Applicant’s Director, Richmond Gatu Muriithi, in his Further Statement
in Support of the Request for Review dated 11" March 2022 and filed on
even date contends that the Procuring Entity’s Acting General Manager

Supply Chain, Maureen Mwenje’s,Replying Affidavit filed on 7" March
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2022in response to the instant Request for Review is fatally incompetent
for not having been taken before a commissioner for oaths and for lack of
a date contrary to Section 5 of the Oaths and Statutory Declarations Act,
Chapter 15 of thle Laws of Kenya (hereinafter referred to as the ‘Oaths and
Statutory Declarations Act’)and should therefore be struck out.

Section 5 of the Oaths and Statutory Declarations Act provides as follows:

5.  Particulars to be stated in jurat or attestation clause
Every commissioner for oaths before whom any oath or
affidavit is taken or made under this Act shall state truly in
the jurat or attestation at what place and on what date the

oath or affidavit is taken or made.

The Procuring Entity’s Acting General Manager Supply Chain, Maureen
Mwenje, in her Further Affidavit sworn on 18" March 2022 and filed on
even date, contends that the original Replying Affidavit was duly
commissioned on 7" March 2022 before a commissioner for oaths but
when compiling the documents for filing with the Board, the Respondent
inadvertently filed the one that had not been commissioned before a
commissioner for oaths. Further, on realizing the inadvertence, the
Respondent promptly and without delay filed the duly commissioned
Replying Affidavit with the Board on 15" March 2022.
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The Supreme Court of Kenya in Gideon Sitelu Konchellah v Julius
Lekakeny Ole Sunkuli & 2 others [2018] eKLR (hereinafter referred
to as the ‘Gideon Konchellah’s case) had occasion to address the effect of,

an affidavit that is not dated and not commissioned as follows:

6] As regards the I Respondent, upon embarking on
consideration of his 'Replying Affidavit, it came to the notice of
the Court that the said affidavit is not signed, dated or
commissioned. This posed the question to the Court: what is the
effect of an affidavit that is not signed by the person who is said
to be the deponent not dated and/or commissioned by a

Commissioner for Oaths/or magistrate?

[7] The making of affidavits is governed by the Oaths and
Statutory Declarations Act, Cap 15 Laws of Kenya. Section 5 of the

Act provides, thus:

"Every commissioner for oaths before whom any oath or
affidavit is taken ormade under this Act shall state truly in the
jurat or attestation at what place and onwhat date the oath

or affidavit is taken or made.”
Further, Section 8 states:

"A magistrate or commissioner for oaths may take the
declaration of any personvoluntarily making and subscribing

it before him in the form in the Schedule.”
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Hence, an affidavit must clearly state the place and date where it
was made andit must be made before a Magistrate or a

Commissioner for oaths.

[8] We have no hesitation in finding that the purported Replying
Affidavit filed by the 1°* Respondent is fatally defective as the
same contravenes all the legal requirements for ‘the making of an
affidavit. Hence it has no legal value in the matter before us. We
have checked all the eight copies of the Replying Affidavit as filed
in the Court Registry and confirmed that none of the copies was
signed, commissioned anddated.Consequently, as the same Is
defective, it is deemed that there is no Replying Affidavit on
record filed by the 1°* Respondent.

[9] A Replying Affidavit is the principal document wherein a
respaha'ent(s reply is set and the basis of any submissions and/or
List of Authorities that may be subsequently filed.Absence this
foundational pleading, the Replying Affidavit, it follows that even
the Written Submissions purportedly filed by the 1°° Respondent
on 17*"August, 2018 are of no effect. Curiously, we further note
that even the said Written Submissions are not dated, though this
possibly might not have been fatal had the foundational
document, the ReplyingAffidavit been in order.From a perusal of
the Written Submissions, it is clear to us that they are
substantially based and relies on the undated and unsworn
Replying Affidavit. Also, there are no Grounds of Objection raising

any specific points of law of any preliminary or jurisdictional
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nature.The upshot is that as the 2" and 3 Respondents had
categorically stated that they do not oppose the application, the
Court will be excused for therefore deeming the application as

being unopposed entirely.

In the Gideon Konchellah’s case, the Supreme Court of Kenya laid down
four legal requirements of an affidavit being; (a) itmust be signed by the
deponent, (b) itmust clearly state the date when it is made, (c) itmust
clearly state the place at which it is made, and (d)it must be made before a

magistrate or a commissioner for oaths.

Without any of these legal requirements, such an affidavit would be
defective with no legal value, deemed not to be in existence and any
written submissions substantially based and relying on a defective affidavit
would be of no effect before a court of law or any other adjudicating body
such like this Board.

Turning to the circumstances of this instant Request for Review, we note
that on 7" March 2022, a Replying Affidavit sworn by Maureen Mwenje, the
Procuring Entity’s Acting General Manager Supply Chain, was filed before
the Board essentially in response to the Applicant’s Request for Review and
the Applicant’s Statement in Support of the Request for Review both dated
25" February 2022. Though the said Replying Affidavit was signed by the
deponent therein, Maureen Mwenje, and clearly stated that it was made in

Nairobi, the same did not state the date when it was made and was also
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not made before a commissioner of oaths or a magistrate contrary to
Section 5 read with Section 8 of the Oaths and Statutory Declaration Act.
This failure to clearly state the date when the said Replying Affidavit was
made and failure to have the same made before a commissioner for oaths
or a magistrate renders the Replying Affidavit sworn by Maureen Mwenje
and filed on 7" March 2022 fatally defective, of no legal value and we
deem the same not to be in existence before us in the instant Request for

Review.

However, we note that on 15" March 2022, a Replying Affidavit sworn by
Maureen Mwenje, the Procuring Entity’s Acting General Manager Supply
Chain, was filed before the Board (whose contents were verbatim those of
the defective Replying Affidavit that had been filed on 7" March 2022)
essentially in response to the Applicant’s Reque'st for Review and the
Applicant’s Statement in Support of the Request for Review both dated 25"
February 2022. This particular subsequent Replying Affidavit was sworn by
Maureen Mwenje, the deponent therein, on 7" March 2022 in Nairobi and
before a commissioner for oaths named Beryl Zoriama Nalo. We also note

that the Applicant has not challenged this subsequent Replying Affidavit.

In the circumstances, even though the initial Replying Affidavit of Maureen
Mwenje filed on 7" March 2022 is fatally defective and of no legal effect
before us, we shall nevertheless consider the contents of the subsequent
Replying Affidavit of Maureen Mwenije filed on 15" March 2022 because the

same meets the legal requirements set out by the Supreme Court in the
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Gideon Konchellah’s case and in accordance with Section 5 read with
Section 8 of the Oaths and Statutory Declarations Act.

Whether the Respondent terminated the procurement
proceedings of the subject tender in accordance with Section 63
of the Act on account that the procurement proceedings of the
subject tender have been overtaken by operation of law to divest
the Board of its jurisdiction by dint of Section 167(4)(b) of the
Act.

The Applicant states that the Board has jurisdiction to determine the
legality or lack thereof of the Respondent’s decision to terminate the
subject tender by assessing whether the statutory pre-conditions under
Section 63 of the Act have been met to render the termination of the
subject tender by the Respondent to be in accordance with Section 63 of
the Act. The Respondent has not challenged nor objected to the Board's
jurisdiction to consider and determine the issues raised in the instant
Request for Review.

Termination of procurement proceedings is governed by Section 63 of the
Act and where such termination meets the requirements of Section 63 of
the Act, the jurisdiction of this Board is ousted by dint ofSection 167 (4) (b)
of the Act which provides as follows: |

167. Request for a review
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(4) The following matters shall not be subject to the review of

procurement proceedings under subsection (1)

(b) a termination of a procurement or asset disposal proceedings

in accordance with Section 63 of this Act; and

We agree with the Applicant that we do have jurisdiction to interrogate
whether the Respondent in arriving at his decision to terminate the
procurement proceedings of the subject tender met the statutory pre-
conditions for termination set out under Section 63 of the Act. In the event
that we find the termination of procurement proceedings of the subject
tender by the Respondent met the statutory pre-conditions for termination
set out in Section 63 of the Act, then the Board’s jurisdiction will be ousted
by dint of Section 167(4)(b) of the Act and we shall down our tools at that
stage. However, if we find that the decision to terminate the procurement
proceedings of the subject tender by the Respondent did not meet the

statutory pre-conditions for termination set out in Section 63 of the Act, we
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will deem such termination not to be in accordance with Section 63 of the
Act, illegal and thus shall proceed to consider and determine the issues
raised in the instant Request for Review having found that the Board’s
jurisdiction has not been ousted by Section 167(4)(b) of the Act.

We support this finding by relying on the High Court decision in Republic
v Public Procurement Administrative Review Board; Leeds
Equipments& Systems Limited (Interested Party); Ex parte Kenya
Veterinary Vaccines Production Institute [2018] eKLR (hereinafter
referred to as “the Kenya Veterinary Vaccines Production Institute case”)

where P. Nyamweya, ] held as follows: -

"29. The main question to be answered is whether the
Respondent [Review Board] erred in finding it had jurisdiction
to entertain the Interested Party’s Request for Review of the

Applicant’s decision to terminate the subject procurement...

33. A plain reading of Section 167 (4) (b) is to the effect that a
termination that is in accordance with section 63 of the Act
is not subject to review. Therefore, there is a statutory pre-
condition that first needs to be satisfied in the said sub-
section namely that the termination proceedings are
conducted in accordance with the provisions of section 63 of

the Act and that the circumstances set out in sectiorn 63
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34.

35.

36.

were satisfied, before the jurisdiction of the Respondent can

be ousted.

As has previously been held by this Court in Republic v Kenya
National Highways Authority Ex Parte Adopt —A- Light Ltd
[2018] eKLR and Republic v. Secretary of the Firearms
Licensing Board & 2 others Ex parte Senator Johnson
Muthama [2018] eKLR, it is for the public body which is the
primary decision maker, in this instance the Applicant as the
procuring entity, to determine if the statutory pre-conditions
and circumstances in section 63 exists before a procurement

is to be terminated.............

However, the Respondent [Review Board] and this Court as
review courts have jurisdiction where there is a challenge as
to whether or not the statutory precondition was satisfied,

and/or that there was a wrong finding made by the

The Respondent [Review Board] was therefore within its
Jjurisdiction and review powers, and was not in error, to
interrogate the Applicant’s Accounting Officer’s conclusion as
to the existence or otherwise of the conditions set out in
section 63 of the Act, and particularly the reason given that
there was no budgetary allocation for the procurement. This
was also the holding by this Court (Mativo J.) in R v. Public

Procurement Administrative Review Board & 2 Others Ex-
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parte Selex Sistemi Integrati which detailed the evidence
that the Respondent would be required to consider while
determining the propriety of a termination of a procurement

process under the provisions of section 63 of the Act”

The High Court in the Kenya Veterinary Vaccines Production Institute
caseheld that this Board has the obligation to first determine whether the
statutory pre-conditions of Section 63 of the Act have been satisfied to
warrant termination of a procurement process, in order to make a
determination whether the Board'’s jurisdiction is ousted by Section 167 (4)
(b) of the Act.

In Republic v Public Procurement Administrative Review Board &
another Ex-Parte SGS Kenya Limited [2017] (hereinafter referred to
as the SGS Kenya Limited’s case) Justice John Mativo addressed the
~detailed evidence the Board would require to consider when determining
the propriety of a termination of procurement proceedings under the
provisions of Section 63 of the Act and held as follows:

"40. It is my view that section 63 of the Act imposes a statutory

obligation upon the first interested party to terminate the tender



award only on any of the grounds stated therein, and that those

grounds are not stated therein for cosmetic purposes.

41. In order to discharge its burden under section 63 of the Act

the interested party must provide evidence that there is real and

substantial technological change. The proper approach to the

question whether a party invoking the said provision has
discharged its burden under section 63 is therefore to ask whether
such a party has put forward sufficient evidence for a court to
conclude that on the probabilities, the technological change cited
/s of such a nature that it renders it imprudent for the contract to
proceed on the original terms and the nature of the change and
how it substantially affects the contract ought to be clearly
stated. To me, that was the intention of the draftsman and the
scheme and architecture of the Act so as to prevent or protect
innocent bidders from being unfairly disadvantaged or deprived

of the tender on flimsy grounds.

42. It is my considered view that the mere recitation of the
statutory language of the ground(s); as has happened in this case
is not sufficient for the first interested party to show that there
exists 'technological change. Nor are mereipse dixit affidavits

proffered by the first interested party. The evidence tendered

before the Review Board must provide sufficient information to

bring the grounds within the provisions of the law. This

recognizes that the tender process and in particular, the
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termination, must be done in a transparent and accountable and

legal manner as the law demands.

43. Ultimately, the question whether the information put forward
is sufficient to place the termination within the ambit of the law
as claimed will be determined by the nature of the reasons given.
The question is not whether the best evidence to justify
termination has been provided, but whether the evidence
provided is sufficient for a reasonable tribunal or body to
conclude, on the probabilities, that the grounds relied upon falls
within any of the grounds under section 63 of the Act. If it does,
then the party so claiming has discharged its burden under
section 63. If it does not, then the body in question has only itself
to blame.

44. What must be borne in mind is that public procurement has a

constitutional underpinning as clearly stated in Article 227 and

disputes arising from procurement processes are concerned with

constitutional rights which include the Right to reasonable

expectation once a bidder is successful. In addition, the scheme of

the act is such that procurement process must strictly conform to

the constitutional dictates of transparency, openness,

accountability, fairness and generally the rule of law and such

rights cannot be narrowly-construed. And what is more, the public

body terminatinq the tender bears the onus of establishing that

the termination meets all these constitutional dictates.”
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In the SGS Kenya Limited’s case, the High Court held that the mere
recitation of the statutory provisions on termination was not enough to
render a termination lawful. What is required of the procuring entity is to
support the reason for termination with real, tangible and sufficient

evidence before the Board.

It is therefore important for this Board to determine whether the
Respondent terminated the subject tender in accordance with the
provisions of Section 63 of the Act, which determination can only be made
by interrogating the reason cited for termination by the Respondent and
whether or not the Respondent satisfied the statutory pre-conditions for

termination outlined in Section 63 of the Act.

Section 63 of the Act provides as follows: -

(1) An accounting officer of a procuring entity, may, at any time,

prior to notification of tender award, terminate or cancel

procurement or asset disposal proceedings without entering into

a contract where any of the following applies—

(a) the subject procurement has been overtaken by—

(i) operation of law; or

(O8]
(O8]



(ii) Substantial technological change;
(b) Inadequate budgetary provision;
(c) No tender was received;

(d) There is evidence that prices of the bids are above market

prices;

(e) Material governance issues have been detected
(f) All evaluated tenders are non-responsive;

(g) Force majeure;

(h) civil commotion, hostilities or an act of war; or

(i) upon receiving subsequent evidence of engagement in

fraudulent or corrupt practices by the tenderer.

(2) An_accounting officer who terminates procurement or asset

disposal proceedings shall give the Authority a written report on

the termination within fourteen days.

(3) A report under subsection (2) shall include the reasons for the

termination.

(4) _An_accounting officer shall notify all persons who submitted

tenders of the termination within fourteen days of termination




and such notice shall contain the reason for termination. [Emphasis
by the Board]

Section 63 of the Act is instructive on termination of procurement
proceedings being undertaken by an accounting officer of a procuring
entity at any time but before notification of award is made and such
termination must only be effected if any of the circumstances enumerated
in Section 63(1)(a) to (i) are present. This is the substantive statutory pre-
condition that must be satisfied before a termination of procurement

proceedings is deemed lawful.

Further, following such termination, an accounting officer is required to
give the Public Procurement Regulatory Authority (hereinafter referred to
as the ‘Authority’) a written report on the termination with reasons and
notify all tenderers, in writing, of the termination with reasons within
fourteen (14) days of termination. This is the procedural statutory pre-
condition that must be satisfied before a termination of procurement

proceedings is deemed lawful.

It is only after both the substantive and procedural statutory pre-conditions
of termination are satisfied, that a termination of procurement proceedings

can be deemed to have been effected in accordance with Section 63 of the



Act for the Board’s jurisdiction to be ousted under Section 167(4)(b) of the
Act.

It is therefore important for the Board to determine the legality, or lack
thereof, of the Respondent’s decision of terminating the subject tender’s
procurement proceedings, which determination can only be made by
interrogating the reason cited for the impugned termination. It is only then,
- that a determination whether or not the Board has jurisdiction can be

made.

The Respondent has cited Section 63(1)(a)(i) of the Act as the reason for
termination of the procurement proceedings of the subject tender due to
procurement proceedings for the subject tender being overtaken by
operation of law. According to the Respondent, the 30 days required for
evaluation of tenders under Section 80(6) of the Act lapsed on 7™ January
2022 because the opening of tenders was carried out on 7" December
2021 and the 30 days for evaluation of tenders started running from 7"
December 2021.

On the other hand, the Applicant argues that the termination of the
procurement proceedings of the subject tender is illegal because only 14
out of the 30 days for evaluation had been utilized while 12 days are still

remaining and that no law has caught up with the procurement
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proceedings of the subject tender and gone past the procurement
proceedings of the subject tender in a way that an effect or result or
liability or right is created or extinguished. Further, the Applicant argues
that no explanation has been given by the Respondent on the particular
law the Procuring Entity was required to comply with while carrying on the
procurement process under the subject tender and what additions or
amendments to the law has occurred which can be said to have overtaken

the procurement proceedings of the subject tender.

The question that now arises is what is ‘operation of law'?

The Black’s Law Dictionary defines the phrase ‘operation of law’ as: -

The means by which a right or a liability is created for a party
regardless of the party's actual intent.

Henry Campbell Black in his book A Law Dictionary Containing
Definitions of the Terms and Phrases of American and English
Jurisprudence, Ancient and Modern (1995) defined the phrase

‘operation of law’ as follows: -

“This term expresses the manner in which rights, and sometimes,

liabilities devolve upon a person by the mere application to the
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particular transaction of the established rules of law, without the

act or cooperation of the party himself”

From the above definitions, the Board may deduce the meaning of
‘operation of law’ to mean the manner in which a person, whether a
natural or legal person, may acquire certain rights or liabilities in any
procurement proceedings through no action, inaction or cooperation on
his/her part, but merely by the application of the established legal rules to
the procurement process in question. The application of these legal rules
thus changes the manner in which the procurement proceedings ought to
be handled.

Such operation of law may also arise when a new law or regulation comes
into force that affects the conduct or manner in which a procurement
process ought to be undertaken.

It is important for us to understand what evaluation of tenders is before
determining whether evaluation of tenders in the subject tender was

concluded within or outside 30 days.

The Black’s Law Dictionary, 6t Edition defines “Bid Evaluation” as follows:-



After the submission deadline, the process of examining, and
evaluating bids to determine the bidders' responsiveness, and
other factors associated with selection of a bid for

recommendation for contract award.

Section 85 of the Act further provides that:-

Subject to prescribed thresholds all tenders shall be evaluated by

the evaluation committee pf the procuring entity for the purpose

of making recommendations to the accounting officer through the

head of procurement to inform the decision of the award of

contract to the successful tenderers.

From the above provisions and having noted the ordinary meaning of
tender (bid) evaluation, it is the Board’s considered view that evaluation is

conducted with a view of recommending a tenderer for award of a tender.

Section 80 (4) of the Act is instructive on the document that marks the end
of evaluation. It states as follows:-

The evaluation committee shall prepare an evaluation report

containing a summary of the evaluation and comparison of



tenders and shall submit the report to the person responsible for

procurement for his or her review and recommendation.

An evaluation committee having conducted evaluation of tenders is able to
recommend a tenderer for award of a tender. The recommendation
envisioned by the Head of Procurement function is only in respect of
his/her professional opinion given pursuant to Section 84 of the Act

advising the accounting officer on the appropriate action to take.

In essence, evaluation of tenders ends once the Evaluation Committee
prepares and signs an Evaluation Report containing a summary of
evaluation and comparison of tenders and recommendation of award_in the

absence of any evidence of a contrary action taken by Evaluation

Committee. It therefore follows that the evaluation of tenders does not

include all other processes after the conclusion of an evaluation process as

contained in the Evaluation Report that is prepared and signed by the

Evaluation Committee.

It is worth noting that the period of evaluation of tenders does not include
a post qualification evaluation pursuant to Section 83 of the Act, a

professional opinion rendered by the Head of Procurement Function
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pursuant to Section 84 of the Act and award of tenders by an accounting
officer pursuant to Section 87 of the Act.

The Board notes thatSection 80(6) of the Act is instructive on the timelines
for evaluation which reads as follows: -

The evaluation shall be carried out within a maximum of thirty
days.

The Board observes, from the confidential documents submitted to it by
the Respondent pursuant to Section 67 (3)(e) of the Act, that Addendum 1
dated 1°* November 2021 clarified that the subject tender was a two
envelope tender. Tenderers were required to submit their mandatory
documents, technical tender and all forms that pertain to mandatory and
technical tender (hereinafter referred to as the ‘technical tender’) in the
technical collaboration folder. Tenderers were also required to upload the
total tender price inclusive of all taxes, schedule of prices i.e. breakdown of
the tender price and form of tender duly completed and signed (hereinafter
referred to as the *financial tender”) on the price collaboration folder. Only
tenderers whose tender would be found responsive at the end of Technical
Evaluation stage would have their financial tenders opened and evaluated
at the Financial Evaluation stage.
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Only the technical tenders submitted by the nine (9) tenderers in the
subject tender were opened on 7" December 2021. However, it is not clear
when the evaluation of technical tenders commenced and the Tender
Document and the Act do not guide on when evaluation of tenders would
commence for purposes of computing the 30 days of evaluation. The
evaluation of the technical tenders was completed on 21* December 2021
culminating to a signed Evaluation Report dated 21 December 2021
recommending only the Applicant’s financial tender be opened for financial

evaluation.

It is not clear when the Evaluation Report dated 21* December 2021 was
submitted to the Procuring Entity’s General Manager Supply Chain.
However, the 1%Professional Opinion by the Procuring Entity’s General
Manager Supply Chain is dated 3™ January 2022 wherein the Respondent
was advised to approve the opening of the Applicant’s financial tender for

financial evaluation.

The Respondent declined to approve the opening of the Applicant’s
financial tender for financial evaluation instead, directed for a re-evaluation
of technical tenders without giving any reasons in writing contrary to
Regulation 79(2) of Regulations 2020 which requires the Respondent to
give reasons and provide further directions to the head of the procurement
function, in writing. In these circumstances, we find the rejection of
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approval to open and evaluate the Applicant’s financial tender and the
directive to re-evaluate the technical tenders by the Respondent lacking

the force of law for want of written reason thus null and void.

It is not clear when the Evaluation Committee commenced re-evaluation of
the technical tenders but seems to have concluded re-evaluation exercise
on 2" February 2022 culminating in signing of the Re-evaluation Report
dated 2" February 2022. A day later, the Procuring Entity’s General
Manager Supply Chain in his 2" Professional Opinion dated 3™ February
2022, recommended for termination of the procurement proceedings of the
subject tender pursuant to Section 63(1)(a)(i) of the Act citing the reason
for termination as the subject procurement having been overtaken by
operation of law due to the fact that the 30days for evaluation provided
under Section 80(6) of the Act, which according to the Procuring Entity
commenced on 7" December 2021, lapsed on 7" January 2022 and
continuation of the procurement proceedings for the subject tender would
be null and void. The Respondent approved the termination of the
procurement proceedings of the subject tender on the same day of 3"
February 2022.

In computing time taken by the Evaluation Committee to conduct

evaluation of the technical tenders, the Board is guided by Section 57(a) of



the Interpretation of General Provisions Act, Chapter 2 of the Laws of

Kenya (hereinafter referred to as the 'IGPA") which provides as follows:

57. Computation of time
In computing time for the purposes of a written law, unless the
contrary intention appears—
(a) a period of days from the happening of an event or the
doing of an act or thing shall be deemed to be exclusive of
the day on which the event happens or the act or thing is

done;

A reading of the above provision and taking the circumstances of the
instant review, the 7"of December 2021 is excluded from computation of
time if we are to assume the 7" December 2021 was the date when
evaluation of technical tenders commenced, and time started running on
the 8™ December 2021. With this, we deduce the Evaluation Committee
took 14 days to evaluate the technical tenders from 7" December 2021 to
21°"December 2021 under the assumption that evaluation of tenders at the
Preliminary Examination stage and Technical Evaluation stage was
concluded on 21%December 2021.

We say so because, as explained hereinbefore, the Respondent’s rejection

of opening and evaluation of the Applicant’s financial tender, the 1%
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Professional Opinion dated 3™ January 2022, the Re-evaluation Report
dated 2™ February 2022, the 2™ Respondent’s Opinion of 3"February 2022
and the Respondent’s approval to terminate the procurement proceedings

of the subject tender of 3"February 2022 do not form part of evaluation.

Re-evaluation of tenders connotes a re-doing of a previous evaluation
exercise which is starting afresh on an evaluation exercise and cannot be
construed to be a continuous process of a previous evaluation exercise to
continue with the timelines of a previous evaluation exercise. We say so
because, a re-evaluation can be directed by an accounting officer of a
procuring entity with written reasons or can be ordered by the Board on its
own volition or having been moved by a party to a request for review. In
either of these cases it would be totally absurd to fault anevaluation
committee for not evaluating tenders within 30 days after re-evaluating
tenders when such re-evaluation was not of its own volition but a directive
of an accounting officer or an order of the Board. Assuming that the re-
evaluation of the technical tenders formed part of the timelines of the
initial evaluation exercise, it is still not clear when the re-evaluation process
commenced to enable us compute the exact days the re-evaluation

exercise took.

In fact we find it quite odd that the Evaluation Committee had to seek the
approval of the Respondent through the Head of Procurement function to
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open the financial tender of the Applicant for it to conduct financial
evaluation. We say so because, what is envisaged in law is for the
Evaluation Committee to conduct the entire evaluation of both the technical
and financial tenders and to only submit the combined technical and
financial evaluation bearing the award recommendation and for the Head
of Procurement to review the evaluation process and recommend as
necessary to the Respondent for the Respondent to make a decision to
award or not to award. Our finding on this is buttressed by the fact that
the Respondent in internal memo of 1% November 2021 while appointing
members of the Evaluation Committee, directed that the Evaluation
Committee conducts both the technical and financial tenders evaluation
within 15 days. Clearly, there was no need to waste time on seeking the
approval of the Respondent by the Evaluation Committee before the
Evaluation Committee could proceed to open and evaluate the Applicant’s

financial tender unless such approval was intended to delay the evaluation
of tenders.

From this narrative of events, it is evident that the total number of days
the Evaluation Committee evaluated the technical tendersin the subject
tender was a maximum period of fourteen (14) days which period of
fourteen (14) days is within the required maximum period of 30 days under
Section 80(6) of the Act and 16 days are still remaining for purposes of
evaluation.
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In the circumstances, this reason that the subject procurement had been
overtaken by operation of law was not available for the Respondent to
justify termination of the subject tender’s procurement proceedings on
account of 30 days within which evaluation of tenders was to be carried
out had lapsed on 7" January 2022. Further, having found the rejection to
approve the opening and evaluation of the Applicant’s financial tender and
the directive for re-evaluation of technical tenders by the Respondent was
null and void, it follows any other action taken by the Evaluation
Committee, Procuring Entity’s General Manager Supply Chain and the
Respondent post the void actions of the Respondent specifically the
directive for re-evaluation of tenders, are also null and void. Simply put,
the Evaluation Committee’s Re—evaluation Report dated 2™ February 2022,
the Procuring Entity’s General Manager Supply Chain’s 2" Professional
Opinion déted 3" February 2022 and the Respondents approval for
termination of 3February 2022 are all null and void for being hinged on
the void directive for re-evaluation by the Respondent. It should be noted
that in computing time for evaluation of tenders, the 30 days should be
computed on each single day the Evaluation Committee sits to evaluate
and compare tenders and not on days when the Evaluation Committee is
sitting. This in our view will curb any mischief that an Evaluation
Committee may want to play in the event the person it hoped to win the
tender fails to do so and it has no option but to award another successful

tenderer.
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We note the Respondent has failed to explain what new law or regulation
has come into force that affected the conduct or manner in which the

subject procurement process ought to be undertaken.

Having found that Section 63(1)(a)(i) of the Act was not available to the
Respondent as a reason for termination of the procurement proceedings of
the subject tender, and this being a substantive statutory pre-condition for
termination, there is no need for us to determine whether the procedural
statutory pre—conditions for termination were met since failure to meet the
substantive statutory pre-condition for termination is enough to find the

termination illegal, null and void.

Accordingly, we find the termination of the subject tender’s procurement
proceedings by the Respondent was not effected in accordance with
Section 63(1)(a)(i) of the Act and the same is therefore null and void.
Consequéntly, the Board’s jurisdiction has not been ousted by dint of
Section 167(4)(b) of the Act and the circumstances, the Board has
jurisdiction andshall proceed to address the other issues framed for

determination.

Having found that the evaluation of technical tenders in the subject tender
was conducted in a record fourteen (14) days and sixteen (16) days are

still available for evaluation of financial tenders, we note this finding has
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rendered the third issue framed for determination moot. We shall therefore

proceed to address the fourth issue framed for determination.

Whether the Respondent could legally re-advertise the subject
tender before expiry of 14 days after the date of receipt by the
Applicant of the letter of nullification dated 15™ March 2022.

The Applicant contends that the re-advertisement of the subject tender by
the Respondent on 22™ February 2022 is null and void for contravening the
provisions of Section 63(4) of the Act read with Section 167(1) of the Act
which precludes the Respondent from re-advertising the subject tender
before the lapse of 14 days after notification of termination is made to
tenderers and noting that though the letter of nullification was dated 15%
February 2022, the Applicant received the same on 17" February 2022.
According to the Applicant, the re-advertisement of the subject tender by
the Respondent was intended to interfere with the Applicant’s right to seek
administrative review on the Respondent’s decision to terminate the

subject tender and was hinged on an unlawful termination.

The Respondent contends that it is not barred by any law from advertising
the subject tender after termination of the same and after reporting such
termination to the Public Procurement Regulatory Authority. According to

the Respondent, the re-advertisement of the tender did not contravene
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Section 63(4) of the Act read with Section 167(1) of the Act. Further, the
Respondent contends that it has incurred additional costs due to re-
advertisement and loss of time and cannot be said to have benefited from

the termination of the procurement process.

We note the letters of nullification were dated 15" February 2022 and were
addressed by the Respondent to all tenderers in the subject tender.
However, the Applicant alleges that it received the letter of nullification on
17" February 2022 even though the letter of nullification was dated 15™
February 2022. The Respondent has not denied that the nullification letter
dated 15" February 2022 was received by the Applicant on 17" February
2022. What this means is that the Respondént notified the Applicant of the
termination of the subject tender on the 14 day of termination of the
subject tender, the Respondent having approved termination of the subject
tender on 3™ February 2022.

However, the Applicant aggrieved by the decision of the Respondent to
terminate the procurement proceedings of the subject tender as contained
in the letter of nullification of 15" February 2022 and received by the
Applicant on 17" February 2022, approached this Board on the 8" day of
receipt of the said letter of nullification being the 25" of February 2022 by
lodging the instant Request for Review.
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Section 167(1) of the Act requires an aggrieved tenderer, who claims to
risk suffering loss or damage due to the breach of a duty imposed on a
procuring entity by the Act and the Regulations to seek administrative
review before the Board within 14 days of notification of award or date of
occurrence of the alleged breach at any stage of the procurement process
in @ manner prescribed. In the instant Request for Review, there was no
notification of award issued to the Applicant. However, the Applicant claims
to risk suffering loss and damage due to breach of duty imposed on the
Respondent by Section 63 of the Act on termination of the procurement
proceedings which the Applicant learnt of on 17" February 2022. A
purposive interpretation of Section 167(1) read with Section 63 of the Act
would mean that the Respondent was precluded from re-advertising the
subject tender until after the lapse of 14 days from the date of notification
of tenderers of the termination of the subject tender and if no
administrative review is sought before the Board to safeguard the interest
of justice, where a tenderer opts to and successfully challenges such

termination.

In finding as such, we rely on Lord Denning’s statement in Macfay v
United Africa Co. Ltd (1961)3 All F.R. 1169 at p.1172that:-

“...if an act is void, then it is in law a nullity. It is not only bad,
but incurably bad. There is no need for an order of the court
to set it aside. It is automatically null and void without more

ado, though it is sometimes convenient to have the court
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declare it to be so. And every proceeding which is founded on
it is also bad and incurably bad. You cannot put something on

nothing and expect it to stay there. It will collapse.”

The drafters of the Act deliberately granted an aggrieved party the
opportunity to seek administrative review within 14 days of any breach of
duty imposed on the Respondent by the Act and the Regulations. Again,
once a request for review is filed, a standstill period takes effect
immediately where procurement proceedings are immediately suspended,
including re-advertisement, under Section 168 of the Act. Having found the
termination of the procurement proceedings of the subject tender is null
and void, it follows that the subject tender is in existence and a re-
advertisement of the subject tender cannot be effected. Simply put, the re-
advertisement of the subject tender by the Respondent on 22" February
2022 is null and void for being hinged on a null and void termination of the
procurement proceedings of the subject tender. Accordingly, a clear
reading of the above provisionsof law leaves us with no doubt that the
purported re-advertisement of the subject tender by the Respondent on
22" February 2022 is null and void.

What orders should the Board grant in the circumstances.

The Board has found the decision by the Respondent to terminate the

subject tender’s procurement proceedings is null and void. We find it just
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to nullify and set aside, which we hereby do, the decision of the
Respondent to terminate the procurement proceedings of the subject
tender together with the antecedent letters of nullification dated 15"

February 2022 addressed to tenderers by the Respondent.

The Board has found that the Evaluation Committee’s Re-evaluation Report
dated Z“d February 2022, the Procuring Entity’s General Manager Supply
Chain 2™ Professional Opinion dated 3 February 2022 and the
Respondent’s approval to terminate the procurement proceedings of the
subject tender of 3™ February 2022 are all null and void. We find it just to
nullify and set aside, which we hereby do, the Evaluation Committee’s Re-
evaluation Report dated 2™ February 2022, the Procuring Entity’s General
Manager Supply Chain 2™ Professional Opinion dated 3" February 2022
and the Respondent’s approval to terminate the procurement proceedings
of the subject tender of 3™ February 2022.

The Board has found that only 14 of the required 30 days for evaluation
under Section 80(6) of the Act has been spent in evaluating the technical
tenders and 16 days are still remaining for opening and evaluating the
Applicant’s financial tender in the subject tender. It is therefore just that
the Board directs and hereby does, for the opening and evaluation of the

Applicant’s tender forthwith.



The Board has found that the re-advertisement of the subject tender by
the Respondent on 22™ February 2022 is null and void. It is therefore just

that the Board cancels and sets aside the said re-advertisement.

The upshot of our findings is that the instant Request for Review is allowed

with respect to the following specific orders.

FINAL ORDERS

In exercise of the powers conferred upon it under Section 173 of the Act,

the Board makes the following orders with respect to the Request for
Review dated 25" February 2022:

1. The Re-advertisement of Kenya Pipeline Company Limited'’s
Tender for In-Line Inspection of 8-Inch & 6-Inch Nairobi-
Eldoret (Line-2) and 6-Inch Sinendet-Kisumu (Line-3) Multi-
Product Pipelines by the Respondent be and is hereby

- cancelled and set aside.

2. The decision to terminate the procurement proceedings of
Tender No:KPC/PU/OT-033/CORR/NBI/21-22 for In-Line
Inspection of 8-Inch & 6-Inch Nairobi-Eldoret (Line-2) and
6-Inch Sinendet-Kisumu (Line-3) Multi-Product Pipelines by
the Respondent be and is hereby nullified and set aside.

3. The letters of nullification of the procurement proceedings of
Tender No:KPC/PU/OT-033/CORR/NBI/21-22 for In-Line
Inspection of 8-Inch & 6-Inch Nairobi-Eldoret (Line-2) and
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6-Inch Sinendet-Kisumu (Line-3) Multi-Product Pipelines by
the Respondent dated 15" February 2022 addressed to all
tenderers be and are hereby cancelled and set aside.

. The Evaluation Committee’s Re-evaluation Report dated 2™
February 2022, the Procuring Entity’s General Manager
Supply Chain 2" Professional Opinion dated 3™ February
2022 and the Respondent’s approval to terminate the
procurement proceedings of the subject tender of 3™
February 2022 in relation to Tender No:KPC/PU/OT-
033/CORR/NBI/21-22 for In-Line Inspection of 8-Inch & 6-
Inch Nairobi-Eldoret (Line-2) and 6-Inch Sinendet-Kisumu
(Line-3) Multi-Product Pipelines be and are hereby nullified
and set aside.

. The Respondent is hereby ordered to direct the Evaluation
Committee to re-admit the Applicant’'s tender to the
evaluation process and proceed to open and evaluate the
Applicant’s financial tender forthwith.

. Further to Order 5 above, the Respondent is ordered to
ensure the procurement proceedings of Tender
No:KPC/PU/OT-033/CORR/NBI/21-22 for In-Line
Inspection of 8-Inch & 6-Inch Nairobi-Eldoret (Line-2) and
6-Inch Sinendet-Kisumu (Line-3) Multi-Product
Pipelinesproceeds to its logical conclusion including the

making of award to the successful tenderer within fourteen
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(14) days from the date of this decision taking into
consideration the Board'’s findings herein.

7. Given that the procurement proceedings are not complete,

each party shall bear its own costs in this Request for
Review.

Dated at Nairobi this 18" Day of March 2022.

CHAIRPERSON SECRETARY
PPARB PPARB
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