REPUBLIC OF KENYA
PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD
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ACCOUNTING OFFICER,

KENYA POWER & LIGHTING COMPANY PLC ...... 15T RESPONDENT
KENYA POWER & LIGHTING COMPANY PLC ..... 2NP RESPONDENT
AND
APPLE EPIC VENTURES TRADERS LTD .... 15T INTERESTED PARTY
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LAKEWOOD TIMBER TREATMENT CO.
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LINE ENTERPRISES CO. LTD ...covavevaranas 11™ INTERESTED PARTY

MAKUYU WOOD TREATMENT PLANT
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BOARD MEMBERS

1. Ms. Faith Waigwa - Chairperson

2. Mrs. Njeri Onyango - Vice Chairperson
3. Mr. Jackson Awele - Member

4. Dr. Joseph Gitari - Member

5. Eng. Kimani Mbiu, OGW - Member

IN ATTENDANCE

Mr. Stanley Miheso - Holding brief for Acting Board Secretary

BACKGROUND TO THE DECISION
The Tendering Process

Kenya Power & Lighting Company PLC (hereinafter referred to as the
‘Procuring Entity”), the 2" Respondent herein, invited sealed tenders from
interested eligible tenderers for, J/nter alig, Tender No.
KPI/9A.3/0T/20/FA/21-22 One-Year Framework Agreement for Supply of
Poles (hereinafter referred to as the ‘subject tender’) by way of Open
Tendering method through advertisement in MyGov Newspaper, the 2"
Respondent’s e-procurement portal available on the 2" Respondent’s

website  (www.kplc.co.ke) and the DG Market's website

(www.dqmarket.com) on 14" December 2021 and 17" December 2021

respectively.

The subject tender had 38 lots as follows:-
Lot 1-13: 10M Treated Wooden Poles for delivery to the 2™

Respondent’s stores;
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tender securities were opened shortly thereafter and read out by a Tender
Opening Committee in the presence of tenderers’ representatives present
and the tenders were equally opened in the presence of tenderers’
representatives present. The following tenderers were recorded as having

submitted their respective tenders: -

Bidder's No.

Bahati Africa Ltd

Global Wood Treatment Ltd
Panocal International Ltd
Rockon Construction Ltd

| Westminster Ltd

Inspiration Ltd

Trucks City Ltd

Saga East Africa Ltd
Brookewood Ltd

10. | Lakewood Timber Treatment co.Ltd
11. | Tipsy Wood Preservation Co.Ltd
12. | Oasis Capital Ltd

13. | Tally Timber Ltd

14. | Apple Epic Ventures Traders Ltd
15. | Carrolton Trading Ltd

16. | Kanab Poles & Posts

17. | Biashara Masters Saw Mills Ltd
18 | Syllart Limited

19 |Timsales Ltd

20 | Rosoga Investment Ltd

21 | Comply Industries Ltd

22 | Makuyu Wood Treatment Plant Ltd
23 | Alogo Enterprises

24 | Regional Royal Transmission Ltd
25 | Janwill Enterprises Ltd

26 | Line Enterprises Co. Ltd

27 | Poles & Posts Treatment Plant Ltd
28 | Compact Poles & Services Ltd
29 | Silverwood Treatment Plant Ltd
30 | Gilgil Treatment Industries Ltd
31 | Woodworld International Ltd
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referred to as the ‘Tender Document’). Tenders required to meet all the
mandatory requirements at this stage to qualify to proceed to the next

stage of evalution.

At the end of evaluation at this stage, the Evaluation Committee
determined ten (10) tenders non-responsive while another thirty (30)
tenders were determined responsive. The Applicant’s tender was among
the ten (10) tenders determined non-responsive thus did not progress to
the next stage of evaluation. However, all the 27 Interested Parties
tenders were among the thirty (30) tenders determined responsive at this

stage thus progressed to the next stage of evaluation.

‘-Technical Evaluation on capacity to deliver the contract

At this stage of evaluation, the Evaluation Committee was required to
evalute tenders by applying the criteria set out at Clause 3.2 Part II -
Technical Evaluation Criteria under ITT 29.3 of Section III. Evaluation and
Qualification Criteria at page 44 to 55 of the Tender Document. This stage

of evaluation was in three stages as follows:

Stage 1 of Part II-Technical Evaluation Criteria under clause 29.3 of the
ITT requiring evaluation of the relevance of technical information against
Tender Requirements and Specifications. Tenders required to meet all the
mandatory technical requirements at this stage to qualify to proceed to

the next stage of evalution.

At the end of evaluation at this stage, the Evaluation Committee

determined two (2) tenders non-responsive while another twenty-eight



Interested Parties herein responsive thus progressed to the next stage of

evaluation.

Financial Evaluation

At this stage of evaluation, the Evaluation Committee was required to
evalute tenders by applying the criteria set out at Clause 3.3 Part III -
Financial Evaluation Criteria under ITT 35.1 of Section III. Evaluation and

Qualification Criteria at page 55 of the Tender Document.

At the end of evaluation at this stage, the Evaluation Committee
determined all the twenty-seven (27) tenders submitted by the 27
Interested Parties substantially responsive for having satisfied the

financial evaluation criteria and proceeded to price comparison.

Recommendation

The Evaluation Committee was required to award the subject tender by
applying the award criteria set out at Clause 3.4 Criteria to Award a
Framework Agreement(s) read with ITT 40.2 of Section II. Tender Data
Sheet at pages 58 and 39-41 of the Tender Document respectively.

The Evaluation Committee recommended award of the subject tender to
twenty-seven (27) tenderers, being the twenty-seven (27) Interested

Parties herein, for various lots (38 lots) of the subject tender.

Professional Opinion
In a Professional Opinion dated 16" March 2022, the Ag. General
Manager, Supply Chain & Logistics of the 2" Respondent, Ashene



a) The notification of award of the subject tender number
KPI/9A.3/0T/20/FA/21-22 One-Year Framework
Agreement for Supply of Poles to the Interetsed Parties

herein be and is hereby annulled and set aside.

b) The notification of unsuccessful bid dated 29" March
2022 and addressed to the Applicant and all other
unsuccessful bidders in the tender number
KPI/9A.3/0T/20/FA/21-22 One-Year Framework

Agreement for Supply of Poles be annulled and set aside;

c) The procuring entity be and is hereby directed to re-
admit the Applicant’s bid in the subject tender for
technical and financial evaluation in accordance with the

criteria contained in the tender document.

d) The Accounting officer of the procuring entity be and is
hereby directed to award the subject tender number
KPI/9A.3/0T/20/FA/21-22 One-Year Framework
Agreement for Supply of Poles in accordance with the

award criteria in the tender document.

e) Any other relief that the Board may deem fit and just to
grant pursuant to Section 11(1) of the Fair

Administrative Action Act.

f) Costs of the Review.

In a Notification of Appeal and a letter dated 12" April 2022, the Acting
Board Secretary of the Public Procurement Administrative Review Board

(hereinafter referred to as the ‘Board”) notified the Respondents of the

11



Law Offices and on 27" April 2022, the 12" Interested Party, Makuyu
Wood Treatment Ltd, filed a 12" Interested Party’s Response to the
Request for Review signed on 25" April 2022 by Dominic Chege Gathu,
the Managing Director of the 12*" Interested Party. However, no other
tenderer in the subject tender other than the Applicant, the 12t Interested
Party and the 24" Interested Party, filed any pleadings or documents with

respect to the subject tender in this review.

Pursuant to the Board’s Circular No.2/2020 dated 24" March 2020, the
Board dispensed with physical hearings and directed all requests for
review applications be canvassed by way of written submissions. Clause
1 on page 2 of the said Circular directed that pleadings and documents

would be deemed properly filed if they bore the Board's official stamp.
None of the Parties filed written submissions.

APPLICANT’S CASE

The Applicant avers that it was a tenderer in the subject tender, following
an invitation to tender by the Respondents, and based on the criteria for
tender evaluation and the award criteria, it believes its tender was
substantially responsive which ought to have progressed to technical and
financial evaluation. However, the Applicant avers that following the
evaluation exercise, the Respondents notified it that its tender was
unsuccessful citing the reason for unsuccessfulness in a notification dated
29" March 2022 as “Self-Declaration forms (Form SD1&SDZ2) not
duly filled as per format provided in the tender document’.

1
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Regulations 2020; c) that the Respondents failed to take account of and
give effect to relevant considerations namely Section 26(2) of the
Statutory Instruments Act which is instructive that “ Where any form has
been prescribed by or under any legisiation, a document or statutory
instrument which purports to be in such form shall not be void by reason
of any deviation there from which does not affect the substance thereof
or which is not calculated to mislead’; d) that the Respondent’s decision
to reject the Applicant’s tender on the ground that the Applicant’s “ Se/f-
Declaration forms (Form SD1&SDZ2) not duly filled as per format
provided in the tender document’ ought to be reviewed and set aside
in accordance with Section 7(2)(f) of the Fair Administrative Action Act;
and e) that the Respondents failed to take account of and give effect to
relevant considerations namely the provisions of Section 79 of the Act
pursuant to which the Applicant’s tender ought to have been determined
to be substantially responsive on the basis that the reason cited to
disqualify the Applicant did not affect the substance of the Applicant’s

tender.

The Applicant alleges that the Respondents’ letter of notification dated
29 March 2022 was issued in contravention of Section 87(3) of the Act
as read with Regulation 82 of Regulations 2020 because: a) the
Respondents contravened Regulation 82(2) of Regulations 2020 by
disclosing the reasons why other tenderers were unsuccessful instead of
strictly disclosing to each tenderer the reasons why their respective
tenders were unsuccessful; and b) the Respondents contravened

Regulation 82(3) of Regulations 2020 by failing to disclose the reason(s)



15T & 2N° RESPONDENTS RESPONSE

The Respondents contend that the subject tender was advertised in the
press on 14" December 2021, published in the e-procurement portal on
17" December 2021, closed on 9" February 2022 and was opened on the
same day by the Tender Opening Committee duly appointed by the 2
Respondent’s Ag. Managing Director & CEO.

According to the Respondents, evaluation of tenders in the subject tender
was carried out in compliance with the Act as well as the evaluation criteria
set out under Section III at page 42 of the Tender Document which
included three stages i.e. preliminary, technical and financial evaluation

criteria.

It is the Respondents contention that on 31 March 2022, the 2
Respondent sent out a notification of intention to award letter dated 29"
March 2022 to the Applicant and a physical letter was collected by the
Applicant from the 2"d Respondent’s offices on 4™ April 2022 which letter
listed both the successful and unsuccessful tenderers while providing for
a standstill period of fourteen (14) days from the date of notification and
that neither letters of award nor regret have been sent out to tenderers
and that status quo has been maintained as guided by the letter from the
Board dated 12t April 2022.

In response to the Applicant’s allegations, the Respondents contend that
all the forty (40) tenders received at the close of tender were subjected

to the evaluation criteria as provided under the Tender Document.
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SD2) on page 69 of the Tender Document; and e) the forms submitted by
the A'pplicant did not satisfy the requirement for submission of a self-
declaration form (SD1 & SD2) as provided on page 69 and addendum III
of the Tender Document and that the deviation was material in nature
which led to automatic disqualification of the Applicant at the Preliminary

Evaluation stage.

Further, the Respondents contend that the other nine (9) tenderers who
were also disqualified at the Preliminary Evaluation stage were disqualified
for various reasons including and not limited to submission of an

incomplete self-declaration form (SD1 & SD2).

In the alternative and without prejudice to the foregoing, the Respondents
contend that under page 43 of the Tender Document, self-declaration
form (SD1 & SD2) was listed as a mandatory requirement in the
Prelimi‘nary Evaluation criteria and that Clause 3.1.5 (b) on page 43 of the
Tender Document required tenderers, to submit a duly completed, signed
and stamped self-declaration form (SD1 & SD2) and that the Applicant
knowingly chose not to comply with the mandatory requirements of the
Tender Document but intentionally chose to file this application for review
by trying its luck under Section 7(2)(n), 7(2)(f) and Section 11 (1) of the

Fair Administrative Action Act.

According to the Respondents, the Applicant’s tender like any other tender

which did not meet the preliminary mandatory requirements was



The Respondents contend that the evaluation was done in strict
compliance with the Act including and not limited to the Constitution.
Further, the Respondents contend that the prayers sought by the
Applicant were fashioned to re-write the Tender Document other than

compliance.

The Respondents further contend that any direction to annul this tender
or anything done or intended to be done in pursuance thereof would be
unfair, unlawful and grossly prejudicial to the Respondents as well as

being a loss to the exchequer and members of the public.

In conclusion, the Respondents urged the Board: a) to dismiss the
Applicants Request for Review with costs to the Respondents; b) declare
that the procurement process is lawful and ought to progress; and c)
advise the Applicant on the importance of reading and complying with the

Tender Document.

24™ INTERESTED PARTY'’'S RESPONSE

The 24™ Interested Party contends that it presented its tender in the
subject tender for consideration following an advertisement for the
same in the press on 14" December 2021 and on the 2" Respondent’s
portal on 17" December 2021 and that upon completion of evaluation
of tenders, its tender was found to be substantially responsive having

satisfied preliminary, technical and financial stages of evalution.
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According to the 24™ Interested Party, the 2"d Respondent lawfully
declared it as one of the successful tenderers having complied with all

the substantive and procedural requirements of the Tender Document.

In the premises, the 24" Interested Party contends that the application
for review lacks merit to the extent that it seeks nullification of the
notification of award given to the successful tenderers who complied
with the law and the requirements of the Tender Document and prays

for the same to be dismissed forthwith.

12™ INTERESTED PARTY’'S RESPONSE
The 12" Interested Party contends that it participated in the subject
tender which required all tenderers to carefully read and comply with

the Tender Document.

According to the 12" Interested Party, it on 31 March 2022 received
a letter dated 29" March- 2022 listing it as one of the successful
tenderers whereas the Applicant was listed as one of the unsuccessful
tenderers and the reason given for the unsuccessful tender of the
Applicant was that the self-declaration form (Form SD1 & SD2) was not
duly filed as per the format provided in the Tender Document. Further
that item 3.1.5 (b) at page 43 of Section III of the Tender Document
listed (form SD1 & SD2) as one of the requirements under preliminary
evalution and tenderers were required to submit a duly completed,
signed and stamped self-declaration form (SD1 & SD2) with page 69
and addendum III of the Tender Document providing the format of
form (SD1 & SD2).
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accurate reasons why the Applicant’s tender was deemed unsuccessful.
To this end, the Applicant requested the Board to disregard the
fleshed-out reasons which have now been advanced by the

Respondents as the basis for disqualifying the Applicant’s tender.

In response to the five reasons given by the Respondents’ in their
response as to why the Applicant’s tender was disqualified, the
Applicant responded as follows: a) that it submitted Forms SD1 & SD2
complete in form and substance as stipulated in Regulation 47 read
with the Fifth Schedule to Regulations 2020; b) that its forms were not
invalidated as alleged or at all having regard to express provisions of
Section 26(2) of the Statuttory Instruments Act which provides that
‘where any form has been prescribed by or under any legisiation, a
document or statutory instrument which purports to be in such form
shall not be void by reason of any deviation there from which does not
affect the substance thereof or which is not calculated to mislead’ c)
the declaration in item no.6 provided in the format of form SD1 & SD2
is in conflict with the provisions of Regulation 47 as read with the Fifth
Schedule to Regulations 2020 thus the provisions of the Act or
Regulations 2020 prevail over the provisions of the Tender Document
in the event of such conflict and that the Form of Tender already
contained the statement on conflict of interest as follows: *Eligibility : We
meet the eligibility requirements and have no conflict of interest in
accordance with ITT 47; d) it duly declared that it, its directors and
subcontractors have not been debarred from participating in
procurement proceedings under Part IV of the Act as can be gleaned

from paragraph 2 of the forms; e) the deviation was not material
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pursuant to Section 67 (3) (e) of the Act and finds that the main issue for

determination is as follows: -

1. Whether the Evaluation Committee acted unfairly while
evaluating the Applicant’s tender by disqualifying the
Applicant’s tender at the Preliminary Evaluation stage for
reason that the Applicant’s 'Se/f-Declaration forms (Form
SD1&SD2) not duly filled as per format provided in the

Tender Document’;

2. Whether the Notification of Intention to Award the subject
tender dated 29" March 2022 issued by the 15t Respondent
complied with Section 87(3) of the Act read with Regulation
82 of Regulations 2020; and

3. What orders should the Board grant in the circumstances.

We have carefully studied the Tender Document submitted to us as part
of confidential documents by the Respondents pursuant to Section
67(3)(e) of the Act and note that the subject tender is a framework
agreement open tender, for a period of one year for supply of treated
wooden poles and concrete poles of various description comprising thirty-
eight (38) lots. In essence, the subject tender being a framework
agreement will result in a pact between the 2"¢ Respondent and a selected
successful tenderer (or successful tenderers) identified for a term of one
year to supply treated wooden poles and/or concrete poles whose
quantities and delivery schedules could not be defined or determined at
the beginning noting that the Tender Document only provided for a
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the part of the Respondents, that the Applicant seeks the Board to review
and set aside the Respondents’ alleged unfair decision to disqualify its
tender by dint of Section 7(2)(f) and (n) of the Fair Administrative Action
Act, 2015 (hereinafter referred to as the ‘FAA Act).

Section 7(1) and (2)(f) & (n) of FAA Act provides as follows:

7. Institution of proceedings

(1) Any person who is aggrieved by an administrative action or
decision may apply for review of the administrative action or

decision to—
(a) a court in accordance with section 8; or

(b) a tribunal in exercise of its jurisdiction conferred in that

regard under any written law.

(2) A court or tribunal under subsection (1) may review an

administrative action or decision, if—

(f) the administrator failed to take into account relevant

considerations;
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Affidvit sworn by Jimmy Nyongesa Sakhasia, a director of the Applicant,
on 11™ April 2022.

Section 62 of the Act provides as follows:
62. Declaration not to engage in corruption

A tender, proposal or quotation submitted by a person shall
include a declaration that the person will not engage in any
corrupt or fraudulent practice and a declaration that the person
or his or her sub-contractors are not debarred from participating

in procurement proceedings.

On the otherhand, Regulation 47 of Regulations 2020 provides as follows:-
47. Self-declaration form

A declaration that a person submitting a tender, proposal or
quotation is not debarred or shall not engage in any corrupt or
fraudulent practice as required under section 62 of the Act shall
be in the forms specified in the Fifth Schedule of these

Regulations.

Form SD1 being a Self Declaration that a tenderer is not debarred and
Form SD2 being a Self Declaration that a tenderer will not engage in any
corrupt or fraudulent practice are prescribed in the Fifth Schedule of

Regulations 2020 as follows:



any member of the Board, Management, Staff and/or employees and/or agents of
......................... { insert name of the Procuring entity) which is the procuring entity.

3. THAT the aforesaid Bidder, its servants and/or agents /subcontractors have not offered
any inducement to any member of the Board, Management, Staff and/or employees
and/or agents of ............cc.eerne....(name of the procuring entity)

4. THAT the aforesaid Bidder will not engage /has not engaged in any corrosive practice
with other bidders participating in the subject tender

5.THAT what is deponed to hereinabove is true to the best of my knowledge information
and belief.

(Title) (Signature) (Date)

Bidder's Official Stamp

On their part, we understand the Respondents response to be that the
Tender Document required tenderers to mandatorily submit as part of
their respective tenders, Self-Declaration forms (Form SD1&SD2) that
were duly completed, signed and stamped in the format provided in the
Tender Document and that tenderers’ tenders were to be evaluated at the
Preliminary Evalution stage for compliance with these méndatory
requirements in accordance with Sub-Clause 3.1.5 (b) of Clause 3.1 of
Part 1 — Preliminary Evaluation Criteria under ITT 29.2 of Section III.
Evaluation and Qualification Criteria at page 43 of the Tender Document
guided by the format provided for in Form SD1 & SD2 at page 69 of the

Tender Document.

It is the Respondents’ response that the Applicant’s tender was not
responsive which led the Applicant’s tender to be disqualified at the
Preliminary Evaluation stage because a) the Applicant submitted two
distinct Self-Declaration forms which were marked as SD1 and SD2

respectively and were incomplete; b) the forms submitted did not comply

11
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29" March 2022 contrary to the principle of transparency in public

procurement stipulated in Article 227(1) of the Constitution.

Article 227(1) of the Constitution provides as follows:
221. Procurement of public goods and services

(1) When a State organ or any other public entity contracts for
goods or services, it shall do so in accordance with a system that

is fair, equitable, transparent, competitive and cost effective.

[Emphasis by the Board]

In a further rejoinder, the Applicant indicated that it, its directors and
subcontractors had not been debarred from participating in procurement
proceedings in paragraph 2 of the Applicant’'s Form SD1 and that the
declaration in item No.6 provided in the format of form SD1&SD2 was in
conflict with the provisions of Regulation 47 read with the Fifth Schedule
of Regulations 2020, in which case the Act and Regulations 2020 should
prevail over the format provided for Form SD1&SD2 in the Tender
Document, noting that the Form of Tender already provided a statement

on conflict of interests.

‘With respect to the requirements of Form SD1 & SD2 being mandatory
requirements at the Preliminary Evaluation stage, the Applicant‘stated
that if this were anything to go by, the Tender Document would be
rendered invalid for want of compliance with the express provisions of_

Regulation 47 as read with the Fifth Schedule to Regulations 2020.
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strictly be conducted in accordance with procedures and criteria stipulated
in a tender document. Simply put, an evaluation committee should strictly
be guided by the procedures and criteria set out in a tender document

when evaluating tenders.

Having carefully studied the Tender Document we note that the criteria
for evaluation of the subject tender was set out in Section III. Evaluation

and Qualification Criteria from page 42 to 57 of the Tender Document.

A paragraph under the heading Section III. Evaluation and Qualification

Criteria at page 42 of the Tender Document reads as follows:

This Section contains the criteria that KPLC shall use to
Award a Framework Agreement(s). The criteria and
methodology described is to evaluate Tenders and qualify
Tenderers. No other factors, methods or criteria shall be
used other than specified in this IFT document for the

Primary Procurement process.

In essence the Tender Document communicated to prospective tenderers
that the criteria for evaluation of tenders in the subject tender was only
contained in Section III. Evaluation and Qualification Criteria of the
Tender Document and no other factors, methods‘or criteria other than

those specified in the Tender Document shall be used.

We note that Clause 3.1 Part 1 — Preliminary Evaluation Criteria under ITT

29.2 of Section III. Evaluation and Qualification Criteria at pages 43 and



completed, signed and stamped.
A -

3.1.5 Submission and considering Tender Form duly

completed, signed and stamped and the

following:
a) Certificate @ of Independent Tender

Determination

b) Self-Declaration forms (Form SD1&SDZ2)

c) Declaration and Commitment to the code of
Ethics

"""""""""""""""

Tenders will proceed to the Technical Stage only if they qualify
in compliance with Part 1 above, Preliminary Evaluation under
ITT 29.2. [Emphasis by the Board]

ITT 3.1 of Section II. Tender Data Sheet (TDS) which complements,
supplements or amends the provisions of the Instructions to Tenderers
(ITT) and where there is conflict the provisions of the Tender Data Sheet
prevail over those of the Instructions to Tenderers provides as follows at
page 35 of the Tender Document:

ITT 3.1 The declaration not to engage in corruption is provided
for in Section IV under clause ...2... of the Self-Declaration form
FORM SD1 & SD2

The Tender Document provided for all the tendering forms required to be
submitted by tenderers at pages 60 to 90 thereof. At page 60 to 62 of the

Tender Document, the contents of the Form of Tender were provided. Of
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3.  THATwhatis deponed to here in above is true to the best of my knowledge, information
and belief.

(Title) (Signature) (Date)

Bidder's Official Stamp

At page 69 to 72 of the Tender Document the contents and format of

Form SD1 & SD2 were provided as follows:
FORM SD1 & SD2

SELF DECLARATION THAT THE PERSON/TENDERER IS NOT
DEBARRED IN THE MATTER OF THE PUBLIC PROCUREMENT
AND ASSET DISPOSAL ACT 2015; THE PERSON/TENDERER WILL
NOT ENGAGE IN ANY CORRUPT OR FRAUDULENT PRACTICE.

Date
To:
The Kenya Power &

Lighting Company Plc,
P.O Box 30099 — 00100,
Stima  Plaza, Kolobot
Road, Parklands, Nairobi,
KENYA.

.................................. inthe Republic Of.......cc.uccoevvneccceccccnsncccncennnennee.. o hereby make a
statement as follows: -

JA THAT [ am .the Chief Executive/ Managing Director/  Principal 0O
Jficet/  DIFECtOF Of ..vecossssississevsevsossssssoisnnsssvssonnss
rttreneera e e seeseeseesneenneen e e eneeneene (INSEFE RAmMeE of the Company) who is a Bidder in
respect of Tender No.
....................... Jor cccooiiieniinenen.o.. (insert tender title/description)

(insert
name of KPLC) and duly authorized and competent to make this statement.

2 THAT the afore said Bidder, its Directors and subcontractors have not been
debarred from participating in procurement proceeding under Part 1V of the
Act.

41



o N9

In compliance with Kenya's laws, regulations and policies mentioned above, KPLC:

f) Pursuant to Section 62 of the above Act, requires
Applicants/Tenderers to submit along with their
Applications/Tenders/Proposals a “Self-Declaration  Form” as
included in the procurement document declaring that they and all
parties _involved in the procurement process and contract
execution have not engaged/will not engage in any corrupt or
fraudulent practices.

Notes to Tenderers:

iii) Tenderer nmwust complete _and sign and TENDERER'S ELIGIBILITY-
CONFIDENTIAL BUSINESS QUESTIONNAIRE, CERTIFICATE OF
INDEPENDENT TENDER DETERMINATION and the SELF
DECLARATION OF THE TENDERER, all attached to this Form of Tender.

iV) The Form of Tender shall include the following Forms duly completed and sioned by
the Tenderer.

Tenderer's Eligibility-Confidential Business Questionnaire
Certificate of Independent Tender Determination

Self-Declaration of the Tenderer

The aforementioned provisions of the Tender Document, when read
wholesomely, required the Evalution Committee while evaluating tenders,
to confirm that a tenderer submitted a duly completed, signed and
stamped Self-Declaration forms (Form SD1 & SD2) attached to such a

tenderer’s Form of Tender as one of the mandatory requirements at the

Preliminary Evaluation stage.

Further, it is now clear that Form SD1 was a Self Declaration that a
tenderer was not debarred in the matter of the Act as reproduced
hereinbefore and provided for at page 68 of the Tender Document while
Form SD1 & SD2 was a Self Declaration that a tenderer was not debarred

in the matter of the Act and that a tenderer would not engage in any
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Website: truckscity.ca.ke , . L,
, . trucks city ltd ) ot
Cell Phone:_rzstino 721390 Address: P.0. BOX 2108-00200 Nairobi
LIRS

SELE-DECLARATION FORMS

FORM SD1

SELF BECLARATION THAT THE PERSON /TENDERER IS NOT DEBARRED IN THE
MATTER OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015,

LJIMMY NYONGESA SAKHASIA of Post Office Box 2108-00200 being a resident of NAIROBI in the Republic of
KENYA do hereby make a statement as follows: -

[ THATlam the Company Dicector of TRUCKS CITY LIMITED who is a Bidder in respect of
Tender No. KP1/9A.3/0T/20/FA/21-22 for One-Yeuar Framework Agreement for Supply of
Poles for The Kenya Power And Lighting Co. PLC and duly authorized and competent to make
this statement.

THAT the aforesaid Bidder, its Directors and subcontractors have not been debarred from participating

-
in procurement proceeding under Part IV of the Act.
3 THAT what is deponed (o here in above is true (o the best of my knowledge, information and belief

DIRECTOR EZF | 27/01/2022
) /—‘\{‘/
{Title) Signature Date

Bidder's Official Stamp _—
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It is very clear to us that the Applicant’s Form SD1 is duly completed (with
all the blanks filled and reproduced on the Applicant’s letterhead), signed
(by a Director of the Applicant), stamped (using the Applicant’s stamp) as
required by the Tender Document and is similar in content (substance)

and form as provided in Form SD1 at page 68 of the Tender Document.

However, with respect to the Applicant’s Form SD2, we note that the same
partially varies in content (substance) and form with Form SD1 & SD2
provided at page 69 of the Tender Document even though the Applicant’s
Form SD2 was equally signed (by a Director of the Applicant) and stamped
(using the Applicant’s stamp). We say so because: a) the heading of the
Applicant’s Form SD2 is different from Form SD 1 & SD2 provided at page
69 of the Tender Document; b) the Applicant’'s Form SD1 was not
addressed to the 2" Respondent as provided for in Form SD1 & SD2 at
page 69 of the Tender Document; c) the Applicant’s Form SD1 did not
contain the contents of paragraph 2 and 6 of Form SD1 & SD2 provided
at page 69 of the Tender Document; and d) pargraph 2 of the Applicant’s
Form SD?2 slightly varied with the contents of paragraph 3 of Form SD1 &
SD2 at page 69 of the Tender Document.

We have perused the Evalution Report which forms part of the confidential
documents submitted to us by the Respondents and note at page 7
thereof, the Evaluation Committee noted that the Applicant’s tender was
among ten (10) other tenders that were found non-responsive at the
Preliminary Evaluation stage and the reason given for non-responsiveness

of the Applicant’s tender therein was noted down as ‘Self~-Declaration
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In Miscellaneous Application 407 of 2018 Republic v Public
Procurement Administrative Review Board; Arid Contractors &
General Supplies (Interested Party) Ex parte Meru University of
Science & Technology [2019] eKLR (hereinafter referred to as the
Meru University case), Justice John M. Mativo held as follows with respect
to responsiveness of tenders and waiver of mandatory requirements of a

tender document:

"The materiality of irregularities is determined primarily by
assessing whether the tender requirements have been
substantively achieved. The starting point is Section 79 of the

act which provides as follows:-
79. Responsiveness of tenders

(1) A tender is responsive if it conforms to all the eligibility

and _other _mandatory requirements in the tender

documents.
(2) A responsive tender shall not be affected b y%

(a) minor deviations that do not materially depart from

the requirements
set out in the tender documents; or

(b) errors or oversights that can be corrected without

affecting the substance of the tender.
(3) A deviation described in subsection (2)(a) shall—

(a) be quantified to the extent possible; and
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allowed to circumvent tender conditions. It is important for

bidders to compete on an equal footing. Moreover, they have a

legitimate expectation that the procuring entity will comply with
its own tender conditions. Requiring bidders to submit

responsive, conforming or compliant tenders also promotes

objectivity and encourages wide competition in that all bidders

are required to tender on the same work and to the same terms

and conditions.

75. Under section 79 (2) (a) (b) of the act the procuring entity
may regard a tender as responsive even if it contains minor
deviations that do not materially alter or depart from the
characteristics, terms, conditions a_nd other requirements set out
in the solicitation documents or if it contains errors or oversights
that can be corrected without touching on the substance of the

tender. .........

76. A bid that contains "minor informalities” is not considered
non-responsive. A minor informality or irregularity, in turn, is

defined as:-

"one that is merely a matter of form and not of

sSubstance........cocc....

77. The decision as to whether or not a particular nonconformity
constitutes a minor deviation or informality under procurement

law has sometimes been characterised as a discretionary
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best solution through a process thatis fair, equitable,

transparent, cost-effective and competitive.”

Just like in the Meru University case, the Applicant has not challenged the
requirement for tenderers to submit a duly completed, signed and
stamped Form SD1 & SD2 in the form provided at page 69 of the Tender
Document as a mandatory requirement but has instead advanced an
argument that the deviation in its Form SD2 from of the contents and
formart of Form SD1 & SD2 provided at page 69 of the Tender Document
is @ minor deviation without advancing an argument that such deviation
will not prejudice other tenderers if the same was considered a minor
deviation in favour of the Applicant. The Meru University case buttressed
the fact that mandatory requirements of a tender document cannot be
waived because doing so would defeat the pricnciple of fairness under
Article 227(1) of the Constit‘ution which requires all tenderers to compete

on an equal footing.

In sensing defeat based on the Respondents’ response, the Applicant
attempted to then argue that the contents of Form SD1 & SD2 at page 69
of the Tender Document conflicted with the provisions of Form SD2 of the
Fifth Schedule of Regulations 2020 for adding a pargraph requiring a
tenderer to declare that it has no conflict of interest or pecuniary interest
with any other tenderer participating in the subject tender. With this, the
Applicant argued that the provisions of the Act and Regulations 2020

prevailed over the provisions of the Tender Document.



to challenging any provisions and contents of the Tender Document would
have become known to the Applicant anytime before the close of tender
submission deadline of 9 February 2022 and the 14 days would then
lapse on 237 February 2022. However, the Applicant attempted to
challenge the legality or lack thereof of the contents of Form SD1 & SD2
provided at page 69 of the Tender Document when it filed its
Supplementary Affidavit on 26" April 2022, which was on the 63 days late
from 23" February 2022. To this end, the Applicant is time barred to the
extent of attempting to challenge the legality or lack thereof of the
contents of Form SD1 & SD2 provided at page 69 of the Tender Document
and the Board will refrain from entertaining the same for being time

barred.

From the foregoing, we have no doubt in our minds that the Evaluation

Committee did not act unfairly when it disqualified the Applicant’s tender
following evaluation at the Preliminary Evaluation stage on the basis that
that the Applicant’s Self-Declaration forms (Form SD1 & SD2) was not

duly filled as per format provided in the Tender Document.

Whether the Notification of Intention to Award the subject
tender dated 29" March 2022 issued by the 1t Respondent
complied with Section 87(3) of the Act read with Regulation 82
of Regulations 2020.

On the second issue framed for determination, we understand the
Applicant’s case to be that the the Respondents issued the Notificaﬁon of
Intention to Award the subject tender dated 29" March 2022 in .
contravention of Section 87(3) of the Act read with Regulation 82(2) and
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(3) When a person submitting the successful tender is notified
under subsection (1), the accounting officer of the procuring
entity shall also notify in writing all ather_ persons submitting
tenders that their tenders were not successful, disclosing the

successful tenderer as appropriate and reasons thereof.

(4) For gréater certainty, a notification under subsection (1)
does not form a contract nor reduce the validity period for a

tender or tender security.

Regulation 82 of Regulations 2020 on the otherhand provides as follows:
82. Notification of intention to enter into a contract

(1) The notification to the unsuccessful bidder under section 87
(3) of the Act, shall be in writing and shall be made at the same

time the successful bidder is notified.

(2) For greater certainty, the reason to be disclosed to the

unsuccessful bidder shall only relate to their respective bids.

(3) The notification in this regulation shall include the name of
the successful bidder, the tender price and the reason why the

bid was successful in accordance with section 86(1) of the Act.

The above provisions of Section 87 of the Act read with Regulation 82 of
Regulations 2020 are instructive that; (a) only an accounting officer of a

procuring entity (such like the 1t Respondent) notifies a successful
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their tenders with respect to the subject tender (i.e. both successful and
unsuccessful tenderers). It is this latter Notification of Intention to Award
Framework Agreement that was issued to the Applicant by the 1%
Respondent (a copy whereof is marked as JN-02 at page 201 to 205 of
the Exhibits annexed to the Applicant’s Supporting Affidavit sworn by
Jimmy Nyongesa Sakhasia on 11" April 2022) and which notification reads

in part as follows:-

"RE: NOTIFICATION OF INTENTION TO AWARD FRAMEWORK
AGREEMENT FOR SUPPLY OF POLES TENDER NO.
KP1/9A.3/0T/20/FA/21-22 |
1 This Notification is sent by the Office of the General

Manager, Supply Chain & Logistics Division: Email —
Procurement@kplc.co.ke
2 Notification of Intention to Award the Framework
Agreement
Kenya Power & Lighting Co. Plc
Procurement of One- Year Framework Agreement for
Supply of Poles
Tender NO. KP1/9A.3/0T/20/FA/21-22

This Notification of Intention to Award the
Framework Agreement notifies you of our decision

to award the above Framework Agreement. The
transmission of this Notification begins the Standstill
Period. During the Standstill Period, you may:

I Request a debriefing in relation to the evaluation

of your tender
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Yours

Eng. Rosemary Oduor
AG. MANAGING DIRECTOR & CEO”

The aforementioned notification reproduced in part hereinbefore contains
most of the requirements of a Notification of Intention to Enter into a
Contract (Notification of Award) under Section 87 of the Act read with
Regulation 82 of Regulations 2020 even though it is referred to as a
Notification of Intention to Award the subject tender. We say so because
the aforementioned notification reproduced hereinbefore in part; a) was
issued by the 2"? Respondent’s Ag. Managing Director & CEO who is the
Accounting Officer of the 2" Respondent, b) was issued to both the
successful tenderers and the unsuccessful tenderers on the same day via
an email on 31t March 2022 as we have confirmed from confidential
documents submitted to us by the Respondents, ¢) in addition to
disclosing to the unsuccessful tenderers why their respective tenders were
non-responsive, it disclosed the reasons why other unsuccessful
tenderers’ tenders were non-responsive and d) disclosed the tender sum

at which each of the successful tenderers was awarded the subject tender.

Save for not disclosing the reasons why the successful tenderers were
awarded the subject tender in accordance with Section 86(1) of the Act
read with Regulation 82(3) of Regulations 2020 and disclosing to
unsuccessful tenderers the reasons why other unsuccessful tenderers
were unsuccessful, it is our considered view that the Notification of

Intention to Award the subject tender dated 29" March 2022 largely
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(d) the tender with the highest technical score, where a
tender is to be evaluated based on procedures regulated by
an Act of Parliament which provides guidelines for arriving

at applicable professional charges.

We note from the Evalution Report at page 11 thereof the award criteria
applied by the Evalution Committee to award the subject tender to
successful tenderers was to the tenderer who submitted a substantially
responsive tender having been found responsive at the Preliminary,
Technical and Financial evalution stages and with the lowest evaluated
price (which is in accordance with Section 86(1)(a) of the Act) in
accordance with the Award Criteria set out at Clause 3.4 Criteria to Award
a Framework Agreement(s) (ITT 40) at page 58 of the Tender Document
read with ITT 40.2 of the Tender Data Sheet from page 39 to 41 of the
Tender Document. This is what the 15t Respondent should have disclosed

as the reason why the successful tenderers’ tenders were successful.

What orders should the Board grant in the circumstances.

We have held that the Evaluation Committee did not act unfairly when it
disqualified the Applicant’s tender following evaluation at the Preliminary
Evaluation stage on the basis that that the Applicant’s Self-Declaration
form (Form SD1 & SD2) was not duly filled as per format provided in the
Tender Document. Further, we have held that even though the
Notification of Intention to Award the subject tender dated 29" March
2022 largely complied with the requirements of Section 87(3) of the Act
read with Regulation 82 of Regulations 2020 on the ingredients of a
Notification of Intention to Enter into a Contract, the same did not fully

comply with Regulation 82(2) and (3) of Regulations 2020 to the extent
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was gazetted as a public holiday to mark Idd-ul-Fitr by the Cabinet
Secretary for Interior and Co-ordination of National Government vide
Gazette Notice No0.4844 dated 25" April 2022.

Accordingly, the last day of the period within which we were required to
complete the instant review having fallen on a public holiday (which is an
excluded day not reckoned in computation of time as provided in Section
57(b) of the IGPA) allows us to complete the instant review on the next
day following the public holiday being the 4™ day of May 2022 as guided
by Section 57(c) of the IGPA. It is for this reason that this decision of the
Board is dated 4th May 2022 and the same shall be transmitted to parties

in the instant review on the same date of 4" May 2022.

FINAL ORDERS

In exercise of the powers-cbnferred upon it by Section 173 of the Public
Procurement and Asset Disposal Act, 2015, the Board makes the following
orders in the Request for Review dated 11" April 2022:

1. The 1t Respondent be and is hereby ordered to issue a
Notification of Intention to Enter into a Contract with
respect to Tender No. KPI/9A.3/OT/20/FA/21-22 One-
Year Framework Agreement for Supply of Poles in
accordance with Section 87 of the Public Procurement and
Asset Disposal Act, 2015 read with Regulation 82 of the
Public Procurement and Asset Disposal Regulations, 2020
forthwith.
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