REPUBLIC OF KENYA
PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO. 92/2022 OF 215T OCTOBER 2022
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Review against the decision of the Accounting Officer, Anti-Counterfeit
Authority in relation to Tender No. A.C.A./OT/006/2021-2022 Purchase of
Two (2) Go- Downs in Nairobi

BOARD MEMBERS PRESENT

1. Ms. Faith Waigwa -Chairperson
2. QS. Hussein Were -Member

3. Mrs. Irene Kashindi -Member



IN ATTENDANCE

1. Mr. Philemon Kiprop - Holding brief for Acting Board Secretary

BACKGROUND OF THE DECISION
The Tendering Process

Anti-Counterfeit Authority, the Procuring Entity and the 2" Respondent
herein, invited eligible tenderers to submit tenders in response to Tender No.
A.C.A./OT/006/2021-2022 Purchase of Two (2) Go-Downs in Nairobi
(hereinafter referred to as the “subject tender”) using an open national
method of tendering and by way of an advertisement on 7 June 2022 on
MyGov Newspaper Supplement and on the 2" Respondent’s website
(www.aca.go.ke), or (www.supplier.treasury.go.ke) with a submission
deadline of 22" June 2022 at 10.00 a.m. There was to be a pre-bidding

session on 14t June 2022 but no tenderer was present for the exercise hence

it did not take place.

Tender Submission Deadline and Opening of Tenders

A total of six (6) tenderers submitted their tenders in response to the subject
tender within the tender submission deadline and nine (9) tenders were
recorded in the opening minutes for the subject tender dated 22" June 2022

(hereinafter referred to as “Tender Opening Minutes”) as follows:



Tenderer | Name of Tenderer No. of | Space & | Tender  Sum
No. copies | Price/ SQM | (Kshs.)
1. Gilbi  Construction | 2 790 SQM @ |50,000,000.00
(@) |Co. Ltd Kshs.
63,291.1392/
SQM
1. Gilbi Construction | 2 790 SQM @ | 50,000,000.00
(b) |Co. Ltd Kshs.
63,291.1392/
SQM
2.(a) | Purple Dot | 2 790 SQM @ | 37,999,000.00
International Ltd Kshs.
48,100.00/
SQM
2.(b) | Purple Dot | 2 790 SQM @ | 37,999,000.00
International Ltd Kshs.
48,100.00/
SQM
3. Geoma General | 2 790 SQM @ | 120,000,000.00
Merchants Kshs.

67,983.160/
SQM




4, Athi River Housing 790 SQM @ | 62,,500,000.00
(@) |Co. Ltd Kshs.
77,160.00/
SQM
4.(b) | Athi River Housing 790 SQM @ | 62,500,000.00
Co. Ltd Kshs.
77,160.00/
SQM
5. Placid View 790 SQM @ | 67,510,000.00
Properties Ltd Kshs.
83,345.00/
SQM
6. Three Bees Limited 790 SQM @ | 60,000,480.00
Kshs.
83,334/ SQM

Evaluation of Tenders

A Tender Evaluation Committee (hereinafter referred to as the “Evaluation

Committee”) appointed by the 1% Respondent undertook evaluation of the

nine (9) tenders in the following three stages and as captured in an

Evaluation Report signed by the Evaluation Committee members on 22" July

2022 (hereinafter referred to as the “Evaluation Report”):




I Mandatory/ Preliminary Evaluation;
ii.  Technical Evaluation; and

iii.  Financial Evaluation.
Mandatory/ Preliminary Evaluation

At this stage of evaluation, the Evaluation Committee was required to apply
the criteria outlined as Clause a) Confirmation of compliance with mandatory
requirements of the Evaluation Criteria at page 11 and Mandatory
Requirements of Section II: Instructions To Tenderers at page 11 of the
blank tender document issued to prospective tenderers by the 2™
Respondent (hereinafter referred to as “the Tender Document”). Tenders
were required to satisfy all the 9 mandatory requirements at this stage to
qualify to proceed for evaluation at the Technical Evaluation stage. A failure
to satisfy any one of the 9 mandatory requirements would render a tender

non-responsive at this stage.

The Evaluation Committee noted that Mandatory requirement no. 1 at page
11 of the Tender Document required tenderers to sign the Price Schedule
Form while mandatory requirement no. 5 at page 11 of the Tender Document
required tenderers to sign the Registration Form but a place to sign was not
provided as had been done in the other forms with the same requirement.
Pursuant to Section 79(2) of the Public Procurement and Asset Disposal Act,
2015 (hereinafter referred to as “the Act”), the Evaluation Committee agreed
not to penalize any tenderer who failed to sign on the above forms and
therefore treated it as a minor deviation.



At the end of evaluation at this stage, two (2) tenders were found to be non-
responsive and the other seven (7) tenders, which included the Applicant’s
and the Interested Party’s tenders, were found responsive. The tenders that
were found responsive proceeded for evaluation at the Technical Evaluation

stage.

Technical Evaluation

At this stage of evaluation, the Evaluation Committee was required to apply
the criteria outlined as Clause b) Technical Evaluation of the Evaluation
Criteria at page 11 and Technical Evaluation of Section II: Instructions To
Tenderers at page 12 of the Tender Document. Tenders would be evaluated
in three stages and were required to score above 30 out of 60 marks in stage
one to qualify for further evaluation under stage two (site visit). Tenders
were required to get a combined score of 70 marks and above in stage one
and two to proceed to stage three for Structural, Architectural and other
Specialist Works Integrity check. Only tenders which qualified in stage three

would proceed to the Financial Evaluation stage.

At the end of evaluation at this stage, five (5) tenders were found to be non-
responsive, which included the Applicant’s tenders, and two (2) tenders,
submitted by the Interested Party, were found responsive and proceeded for

evaluation at the Financial Evaluation stage.



Financial Evaluation

At this stage of evaluation, the Evaluation Committee was required to apply
the criteria outlined as Clause c) Financial Evaluation of the Evaluation
Criteria at page 11 and Financial Evaluation of Section II: Instructions To
Tenderers at page 13 of the Tender Document. All technically responsive
tenders would be evaluated and ranked from the lowest to the highest and
the successful tender would be the lowest evaluated price (cost per square
meter).

Tenderer No. 4, the Interested Party herein, who was responsive to the
Technical Evaluation requirements quoted Kshs. 77,160.00 per SQM totalling
to Kenya Shillings Sixty-Two Million, Five Hundred Thousand (Kshs.
62,500,000.00) only per Go-Down as follows: '

Tender | Tenderer | Floor Cost per | Total Cost Rank
No. Are square
metre
4A Athi River | 810 77,160.00 62,500,000.00 1
Housing
Co. Ltd
4B Athi River | 810 77,160.00 | 62,500,000.00
Housing
Co. Ltd
TOTAL 125,000,000.00




Evaluation Committee’s Recommendation

The Evaluation Committee recommended the Interested Party to be
considered for valuation of the Go-Downs by the State Department for Lands
and award of the subject tender to it at a cost of Kenya Shillings Sixty-
TWo Million, Five Hundred Thousand (Kshs. 62,500,000.00) only
per Go-Down totaling to Kenya Shillings One Hundred and Twenty-
Five Million (Kshs. 125,000,000.00) only if the valuation carried out by
the State Department for Lands indicates that there is value for money in

the procurement of the two Go-Downs.

Professional Opinion

In a Professional Opinion dated 22" July 2022 (hereinafter referred to as the
“Professional Opinion™), Senior Supply Chain Management Officer, Mr. Martin
Atemo, reviewed the manner in which the subject procurement process was
undertaken including evaluation of tenders and concurred with the
recommendations of the Evaluation Committee with respect to award of the

subject tender.

Thereafter, Ms. Fridah Kaberia, the Acting Executive Director of the 2™

Respondent approved the Professional Opinion on 26" July 2022.



Notification to Tenderers

Tenderers were notified of the outcome of evaluation of the subject tender
vide letters of Notification of Intention to Award the subject tender dated
10t October 2022.

REQUEST FOR REVIEW

On 21t October 2022, the Applicant filed a Request for Review dated 21t
October 2022 together with a Supporting Affidavit sworn by John Maina
Ng'ang’a, its Sales Manager, on 21t October, 2022 through the firm of

Chepkuto Advocates, seeking the following orders:

a) A declaration that the Procurement Entity breached the
provisions of Article 227(1) of the Constitution and Sections
79(1) and 80(2) of the Public Procurement and Asset
Disposal Act;

b) The decision of the Procuring Entity to award the Tender to
the Interested Party be annulled and set aside;

c) The Board be pleased to order a re-evaluation of Tender No.
A.C.A/0T/006/2021-2022 for Purchase of Two (2) Go-
Downs and award the tender to the Applicant who strongly
believes it has the lowest competitive bid;



d) The Board be pleased to annul any contract that may have
been entered into by the Respondents and the Interested
Party before the lapse of the 14-day period within which
tenderers may seek administrative review;

e) The Board be pleased to stop any implementation of any such
contract entered into between the Respondents and
Interested Party;

f) The Respondents be compelled to pay the costs to the
Applicant arising from/and incidental to this Application;

g) The Board to make such and further orders as it may deem
fit and appropriate in ensuring that the ends of justice are

fully met in the circumstances of this Request for Review.

In a Notification of Appeal and a letter dated 215t October 2022, Mr. James

Kilaka, the Acting Board Secretary of the Public Procurement Administrative

Review Board (hereinafter referred to as the “Board”), notified the 1 and

2" Respondents of the filing of the Request for Review and the suspension

of the procurement proceedings for the subject tender, while forwarding to

the said Respondents a copy of the Request for Review together with the
Board'’s Circular No. 02/2020 dated 24 March 2020, detailing administrative
and contingency measures to mitigate the spread of COVID-19. Further, the
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1%t and 2" Respondents were requested to submit a response to the Request
for Review together with confidential documents concerning the subject
tender within five days from 21t October 2022.

In opposition to the Request for Review, the 15t and 2" Respondents on 26"
October 2022 filed through J.0. Adera, Advocate, a Notice of Appointment
of Advocate dated 26" October 2022, and a Memorandum of Response dated
26" October 2022,

Vide letters dated 28" October 2022, the Acting Board Secretary notified all
tenderers in the subject tender, via email, of the existence of the subject
Request for Review while forwarding to all tenderers a copy of the Request
for Review together with the Board’s Circular No. 02/2020 dated 24™ March
2020. All tenderers in the subject tender were invited to submit to the Board
any information and arguments about the subject tender within 3 days from
28t October 2022,

On 24" March 2020, the Board issued Circular No. 2/2020 detailing the
Board’s administrative and contingency management plan to mitigate
COVID-19 pandemic. Through this circular, the Board dispensed with
physical hearings and directed that all requests for review applications be
canvassed by way of written submissions. The Board further cautioned all
parties to adhere to the strict timelines as specified in its directive as the

Board would strictly rely on the documentation filed before it within the
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timelines specified to render its decision within twenty-one days of filing of
the request for review in accordance with Section 171 of the Act. Clause 1
on page 2 of the said Circular directed that pleadings and documents would

be deemed properly filed if they bore the Board's official stamp.

On 3" November 2022, the Applicant filed a Supplementary Affidavit sworn
by John Maina Ng'ang’a on 3™ November 2022. Parties did not file written
submissions.

APPLICANT’S CASE

The Applicant avers that it participated in the subject tender as a tenderer
and submitted its tender in strict compliance with the terms of the Tender
Document, the Act and the Public Procurement and Asset Disposal
Regulations, 2020 (hereinafter referred to as “the Regulations 2020"). The
Applicant avers that it expected that its tender, amongst others, would be
evaluated in accordance to the provisions under Section II: Instructions To
Tenderers which laid out the evaluation criteria at page 11 of the Tender
Document.

The Applicant avers that it received a call on 12t October 2022 requesting it
to collect a letter from the 2™ Respondent dated 10" October 2022 which
informed it of the extension of the tender validity period by 30 days from

20™ October 2022. The Applicant avers that it also received a letter of

12



Notification of Intention to Award the subject tender dated 10t October 2022
informing it that it was not the successful tenderer.

The Applicant avers that the letter of Notification of Intention to Award the
subject tender notified it that its tender was unsuccessful and non-
responsive at the Technical Evaluation stage for reasons that (a) the
Evaluation Committee was allegedly unable to inspect Go-Down No. 19 with
respect to its Tender No. 1B which had been proposed for sale at the time
of the site visit because the key was broken and therefore Tender No. 1B
was not evaluated; (b) its Tender No. 1A scored below the required pass
mark; and (c) the report by Public Works indicated other reasons for failure
were (i) that the floor area of Go-Down 18 with respect to Tender No. 1A
was damp, a pointer to some underlying defects that could negatively affect
stored goods/exhibits; (ii) the kitchen was small and could not accommodate
common standard appliances such as a fridge and water dispenser and leave
decent air circulation space; (iii) it lacked overhead cabinets in the kitchen;
(iv) there were two (2) spacious offices on one warehouse not fully
furnished; (v) the top office was not fully furnished; (vi) the Go-Down had
an exposed water tank; (vii) there was an unpleasant smell at the main entry

of the warehouse complex; and (viii) the ladies WC was very narrow in size.

The Applicant avers that the Evaluation Committee was unable to access Go
Down No. 19 with respect to Tender No. 1B due to an unforeseen accident

on the Applicant’s part which left the key providing access to the premises
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broken. This situation was promptly corrected and the Evaluation Committee
notified of their ability to gain access to evaluate the said Go-Down on the
next day following the site visit since another key had been availed to
facilitate access. Having notified the Evaluation Committee that, it could gain
access to evaluate the said Go-Down on the next day, the Applicant avers
that it expected them at the site on the following day but the Evaluation
Committee members never returned, which is evidence of their unwillingness

to carry out the evaluation.

The Applicant avers that the Evaluation Committee in scoring its Tender No.
1A, relied on a criterion not provided for under the Technical Evaluation stage
to eliminate it from the procurement process. It is the Applicant’s case that
it ought to have received 40 out of 60 marks at the first phase of the technical
evaluation and that it met all the requirements provided under the second
phase of the technical evaluation involving the site visit hence a fair and
objective evaluation in tandem with the provisions of Article 227(1) of the
Constitution ought to have awarded it a total of 80 marks at the Technical
Evaluation stage automatically qualifying it for evaluation at the Financial

Evaluation stage.

The Applicant avers that the 2" Respondent’s reliance on reasons indicated
in the report by the State Department of Public Works (hereinafter referred
to as “the Public Works Report”) to render it non-responsive at the Technical

Evaluation stage, subjected it to an unfair evaluation by focusing on
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requirements falling outside the purview of the Tender Document and
inconsequential to the scoring. That the 2" Respondent acted w/tra viresand
is therefore in contravention of the provisions of Section 80(2) of the Act
which requires the evaluation of tenders to be done using the criteria set out
in the Tender Document. The Applicant avers that it had a legitimate
expectation that the 2" Respondent would comply with its own tender
conditions and fairly evaluate its tender in accordance with the provisions of
the Tender Document hence its disqualification amounts to an illegality
contrary to Article 227(1) of the Act.

The Applicant further avers that the Public Works Report was to be issued
as part of the 2" Respondent’s due diligence which was to be carried out on
a tenderer who had already passed the Technical Evaluation stage. By
carrying out due diligence on its premises, the Applicant contends that this
is a clear indication that its tender had successfully passed the Technical

Evaluation stage and it was indeed the lowest evaluated tenderer.

The Applicant avers that due to the fact that the Go-Downs mirrored each
other, the marks that ought to be awarded in Tender No. 1A ought to have
been similar to those awarded in Tender No. 1B had the Evaluation

Committee been willing to evaluate the premises in Tender No. 1B.

The Applicant avers that in addition to having scored above the set pass

mark of 70%, it was the lowest evaluated tenderer with its tender price being
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Kshs. 50,000,000.00 which was lower than that of the Interested Party which
quoted Kshs. 62,500,000.00. Further, the Applicant alleges that the Go-
Downs belonging to the Interested Party are of a lower standard compared
to its Go-Downs and is shocked by the 2" Respondent’s actions of picking a
building of a lower standard at a higher price.

The Applicant avers that the 2" Respondent failed to uphold and promote
the principles of fairness, equitability, transparency, competitiveness and
cost-effectiveness in the procurement proceedings as stipulated under Article
227(1) of the Constitution and by reason of the said breaches, it has suffered
loss and damage since (a) it has lost the right to compete fairly in the award
of the subject tender; (b) the tender has not been fairly evaluated; and (c)

it has been denied an opportunity of the award of the subject tender.

Consequently, the Applicant prays that the Board grants the orders sought

in its Request for Review.

RESPONDENTS’ CASE

In response to the allegation of having unlawfully disqualified the Applicant’s
tender for being unable to inspect Go-Down No. 19 for Tender No. 1B and
failure to take into account the Applicant’s invitation to inspect the said
premises on the following day, the Respondents contend that it complied
with Regulation 76(2) of Regulations 2020. The Respondents contend that
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the Evaluation Committee visited Go-Down 19 with respect to Tender No. 1B
but was unable to access the same for evaluation despite the Applicant
having sufficient notice to prepare for the site visit hence cannot be said to
have breached their obligations. Additionally, that the Evaluation Committee
was bound to evaluate and consider the Applicant’s Go-Down 19 with respect
to Tender No. 1B and not any other premises which was not in the subject

tender.

The Respondents further contend that the Evaluation Committee was bound
by strict timelines and was comprised of members from different directorates
hence securing their attendance created logistical impracticalities that would
have adversely affected the Committee’s timeline and allowing the Applicant
two days to inspect its premises would have amounted to affording them an

unfair advantage over the other tenderers who had one-day site visits.

The Respondent concedes that items 1,2, and 3 of the Applicant’s Tender
No. 1A were properly scored and does not contest the sub-total score of 40
marks. However, the Respondents contend that the Evaluation Committee
did not consider any requirement outside the scope of the Tender Document
or Act noting that the Tender Document at page 11 indicated that the
Evaluation Criteria would include Structural, Architectural, and other
Specialist Works Integrity Check which is anchored on Section 80(3)(b) of
the Act which provides that each criterion shall be expressed so that it is

applied, in accordance with the procedures, taking into consideration price,
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quality, time and service for the purpose of evaluation. The Respondents
contend that this is a qualitative criterion adopted in evaluating the space
proposed for occupation by the tenders received and was included in the
Tender Document in actualizing the 1t Respondent’s responsibilities under
Section 60(3)(a) and 60(3)(g) of the Act which require the technical
requirements to incorporate conformity to design, specification, functionality

and performance and factor in the cost of servicing and maintaining the item.

The Respondents contend that they are tasked with the safe custody of
seized goods which must be properly preserved, /nter alia, for court
processes including criminal prosecution as stipulated under Sections
25(1)(c) and 27(1) of the Act. Hence, the Evaluation Committee observed
that the floor of Go-Down No. 18 with respect to Tender No. 1A was damp,
a pointer to some underlying defects that could negatively affect stored
goods/exhibits. Additionally, the observations highlighted in the Public Works
report spoke adversely to the functionality and performance of the space, its
quality, and overall integrity which informed the score of 27 marks giving the
Applicant a total score of 67 marks.

The Respondents contend that the Evaluation Committee acted within the
scope of Section 80 (2) of the Act since it was allowed to deal with the
technical aspects of the procurement as described in the Evaluation Criteria
at page 11 of the Tender Document and pursuant to Section 46(3) and
46(4)(a) of the Act. Additionally, the Respondents contend that they
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complied with provisions of Article 227(1) of the Constitution and Section 3
and 79(1) of the Act and conducted a fair, transparent, cost effective, and

equitable procurement process.

In conclusion, the Respondents contend that the Applicant has no basis to
allege any illegality on their part, has not demonstrated the manner it has
suffered loss or damage as a result of being rendered non-responsive and

requests the Board to dismiss the Request for Review with costs.

APPLICANT'’S REJOINDER

In its rejoinder, the Applicant avers that it took all necessary measures in
readiness of the Evaluation Committee’s site visit and could not have
foreseen the breakage of the key which cannot be used to gauge its
preparedness for the site visit and excuse the Respondents’ unwillingness to

evaluate its premises.

The Applicant further avers that the Evaluation Committee had stated that it
would return to inspect the Go-Down once another key had been availed and
the 2" Respondent’s procuring officer had even called at 7.23 p.m. on the
same day to inquire whether it had obtained another key following which the
Applicant confirmed that a new key was available and was advised to convey

this information to the 1%t Respondent. The Applicant avers to having called
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the 1% Respondent the next morning and that the 15t Respondent stated that
she would inform the rest of the Committee members and communicate
when they would come back for evaluation. The Applicant avers that it
waited for the Evaluation Committee for the entire day and decided to call
the 1%t Respondent at 3.47 p.m. to confirm if they would be coming for the
site visit but the call went unanswered and the Applicant was also unable to

reach the 2" Respondent’s procuring officer.

The Applicant avers that the Evaluation Committee had requested to inspect
another Go-Down having failed to access Go-Down No. 18 with respect to
Tender No. 1B and confirmed that all the Go-Downs within the Applicant’s
premises were the same. Further, the Applicant avers that the Respondents
have confirmed they had 30 days to evaluate tenders in the subject tender
and since they utilized 9 days out of the set 30-day period, they had an
additional 21 days out of which one could have been dedicated to carrying
out the evaluation which would have afforded them an opportunity to

compete fairly against other tenderers.

The Applicant avers that the Tender Document did not provide that a tender
would be disqualified due to the Evaluation Committee’s lack of access to
the Go-Down on the date of inspection neither did it dictate that failure to
provide access to inspect the site would lead to disqualification at both stages

of the Technical Evaluation stage indicating that the Respondents actions
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amounted to amending the Tender Document contrary to Section 75 of the
Act.

The Applicant avers that the Respondents’ computation of marks in stage
two of the Technical Evaluation stage was not an accurate representation of
facts since the evaluation criteria was expressly confined to the availability
of specific features. In line with the said criteria, the Applicant avers that it
had power, water, and sewerage connection; was located in a secure
environment with a perimeter wall and a gate; had adequate parking and
offloading space; had good road accessibility; and contained office spaces,
washrooms and a kitchen. Hence the Respondent’s averments that the
marks were based on a qualitative criterion are unmeritorious and that the
Applicant expected that it would have been awarded 40 marks since it met

all the requirements as per the evaluation criteria in the Tender Document.

The Applicant avers that the Respondents was under a duty to ensure that
the Tender Document spelt out all the requirements that would be
considered in evaluation the tenderers and failed to adhere to the provisions
of Section 70(3) of the Act which dictates that tender documents ought to

contain sufficient information to allow fair competition among tenderers.
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The Applicant avers that page 11 of the Tender Document set the Structural,
Architectural and Other Specialist Works Integrity check as a stand-alone
stage in the technical evaluation phase and that the assessment of a
tenderer in stages one and two was therefore exclusive of the Structural,
Architectural and Other Specialist Works Integrity check meaning that the
Respondents admit that the Applicant passed stage one and two.

The Applicant avers that an evaluation criterion cannot be implied and the
third stage under Technical Evaluation at page 11 of the Tender Document
did not provide the criteria for evaluation. A tenderer was only required to
attain a total of 70% in stage one and two to qualify for Financial Evaluation.
Hence, the third staged did not have any impact either on the scoring of
bidders or on the progression of successful bidders to the Financial
Evaluation stage and the Respondents attempt to rely on the purported
findings of the said integrity check to inform the awarding of scores under
stage two of the Technical Evaluation stage amounts to an illegality and
offends the principles of fairness, transparency and competitiveness and
contravenes the provisions of Section 70(3) and 58(2) of the Act.

BOARD'’S DECISION

The Board has considered each of the parties’ cases, documents, pleadings,
written submissions, authorities together with confidential documents
submitted to the Board by the 1%t Respondent pursuant to Section 67(3)(e)
of the Act and finds that the following issues call for determination.
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Whether the Evaluation Committee evaluated the
Applicant’s Tender No. 1A and 1B in accordance with the
provisions of Article 227(1) of the Constitution, Section
80(2) of the Act read with Clause b) Technical Evaluation of
the Evaluation Criteria at page 11 and the Technical
Evaluation of the Evaluation Criteria of Section II:
Instructions To Tenderers at page 12 of the Tender

Document.

What orders should the Board grant in the circumstances?

Whether the Evaluation Committee evaluated the Applicant’s

Tender No. 1A and 1B in accordance with the provisions of Article
227(1) of the Constitution, Section 80(2) of the Act read with

Clause b) Technical Evaluation of the Evaluation Criteria at page 11

and the Technical Evaluation of the Evaluation Criteria of Section

II: Instructions To Tenderers at page 12 of the Tender Document

The Applicant alleges that the 2" Respondent breached the provisions of
Article 227(1) of the Constitution, Section 80(2) of the Act and Clause b)

Technical Evaluation of the Evaluation Criteria at page 11 and Technical

Evaluation of Section II: Instructions To Tenderers at page 12 of the Tender

23



Document by failing to evaluate its Tender No. 1B following the breakage of
the key to Go-Down 19 on the day of the site visit leading to lack of access
to the said premises by the Evaluation Committee. The Applicant alleges that
the Evaluation Committee failed to evaluate the said premises despite being
invited back for evaluation the following day when another key had been
availed. Further, the Applicant contends that the 2"@ Respondent unfairly
evaluated its Tender No. 1A beyond the requirements outlined in the Tender

Document.

The Respondents on the other hand contend that they adhered to the
provisions of the Constitution, the Act and the Tender Document in
evaluating the Applicants Tender No. 1A and 1B and did not evaluate the

same outside the scope of the Tender Document.

We note that the Respondents vide a letter dated 10™" October 2022 notified

the Applicant of the outcome of evaluation of the subject tender as follows:

This notification of intention to award (Notification) notifies
you of our decision to award the above contract. The
Transmission of this notification begins the standstill period

of 14 days. During the standstill period, you may:

a. Request a debriefing in relation to the evaluation of your

Tender; and/or
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b. Submit a procurement-related Complaint in relation to the
decision to award the contract.

I) The Successful Tenderer: -

Bidder No. 4 (bids 4a and 4b)

Name: M/S Athi RIVER Housing Co. Ltd

Address: P.O. Box 4466-00506 Tel:
0722519151

Tender Sum: Kshs. 62,500,000.00 Per
Godown

Valuation Price Kshs. 52,000,000.00 Per
Godown

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllll

A. The Evaluation Committee was unable to access and
inspect Godown No. 19 (Bid) which had been proposed
for sale by the bidder at the time of the site visit because
the key was broken and therefore bid 1B was not
evaluated;

B. Your bid, 1A scored below the required pass mark;

C. That other reasons indicated in the report by Public
Works for failure of bidder No. 1 at the technical
evaluation stage were as follows:
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e That the floor area of Godown 18 (bid 1A) was
damp, a pointer to some underlying defects that
could negatively affect stored goods/exhibits;

o Kitchen- It is small and cannot accommodate
common standard appliances such as a fridge and
water dispenser and leave decent air circulation
space;

e Lacks overhead cabinets in the kitchen;

e Office space — There are 2 spacious offices on one
warehouse not fully finished;

e The top office was not fully finished]

o The godown had an exposed water tank;

o There was unpleasant smell at the main entry of the
warehouse complex; and

e Ladies WC was very narrow in size.

Yours faithfully,

llllllllllllllllllllllllllllllllllllllllllllllllll

The Board is cognizant of Article 227 of the Constitution which requires
procurement of goods and services to be undertaken in a system that is fair,
equitable, transparent, competitive and cost-effective and provides for a

legislation that governs public procurement and asset disposal framework as
follows:

"227. Procurement of public goods and services
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(1) When a State organ or any other public entity
contracts for goods or services, it shall do so in
accordance with a system that is fair, equitable,

transparent, competitive and cost-effective.

(2) An Act of Parliament shall prescribe a framework
within which policies relating to procurement and
asset disposal shall be implemented and may provide
for all or any of the following —

- 3
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.................................................

The Board observes that the legislation contemplated in Article 227(2) of the
Constitution is the Act. Section 80 (1) and (2) of the Act is instructive on how
evaluation and comparison of tenders should be conducted by a procuring

entity as follows:
'80. Evaluation of tender

(1) The evaluation committee appointed by the
accounting officer pursuant to Section 46 of the Act,
shall evaluate and compare the responsive tenders
other than tenders rejected under Section 82(3).
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(2) The evaluation and comparison shall be done using
the procedures and criteria set out in the tender
documents and, in the tender for professional
services, shall have regard to the provisions of this
Act and statutory instruments issued by the
relevant professional associations regarding
regulation of fees chargeable for services
rendered.”

Section 80(2) of the Act as indicated above requires the Evaluation
Committee to evaluate and compare tenders in a system that is fair using
the procedures and criteria set out in the Tender Document. A system that
is fair is one that considers equal treatment of all tenders against a criteria
of evaluation known by all tenderers since such criteria is well laid out in a

tender document issued to tenderers by a procuring entity.

The Board has carefully studied the Tender Document of the subject tender
and notes that the criteria for evaluation of the subject tender was set out
in Section II- Instructions To Tenderers at page 3 to 13 of the Tender

Document.

Clause b) Technical Evaluation of Evaluation Criteria at page 11 of the Tender

Document provides as follows:
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"Technical Evaluation: Tenderers who are responsive under
the mandatory evaluation criteria shall be evaluated as per
the Technical Evaluation Criteria set out under Instructions to

Tenderers. The technical evaluation shall be undertaken in

three stages. Tenderers are required to score above 30 out of
60 Marks in stage one to qualify for further evaluation under
stage two (site visits). Te enderers are required to get a
combined score of 70 marks and above in stage one and two
to proceed to stage three for Structural, Architectural and
other Specialist Works Integrity check. Only tenderers who
qualify in stage three will proceed to Financial Evaluation.”

Additionally, Technical Evaluation of the Evaluation Criteria of Section II:
Instructions To Tenderers at page 12 of the Tender Document provides as

follows:

Stage One

Total
score
Go-down to have a| Above 883 35 marks | 35 marks
total usable floor| sq.mts.

space measuring
between 697 and| 697 sq. mts.- | 20 marks
883 sq. mts.
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1,115 square
meters Below 697 sq. 0 miaries
mts.
Go-down to be| Below 15 kms | 15 marks | 15 marks
located within
Nairobi and its| 15kms- 35kms O
environs (The
reference point will| Above 35 kms 3 arKs
be the ACA HQ)
Provide as built| 10 marks 10 marks | 10 marks
drawings
Sub-Total 60 marks
Stage Two
Site Visit Have power, 10 marks | 40 marks
water, and
sewerage
connection
Be in a secure | 10 marks
environment
with a
perimeter wall
and a gate
Have adequate | 10 marks

parking and
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offloading

space
Have good | 5 marks
road

accessibility

Have 5 marks

provisions for
office space,
washrooms
and a kitchen
N.B. ONLY bids that score 70% pass Mark and above will
proceed to the final evaluation stage (Financials).

The import of the above provisions of the Tender Document is that a tender
would be evaluated in three stages at the Technical Evaluation stage and
would be scored against the requirements set out under Stage one and Stage
Two of the Technical Evaluation of Evaluation Criteria of Section II-
Instructions To Tenderers at page 12 of the Tender Document. Only tenders
which attained the pass mark of 70% and above would proceed to the

Financial Evaluation stage.
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The Board notes that Regulation 76 of Regulations 2020 dictate that the
Evaluation Committee shall conduct a Technical Evaluation by comparing
each tender to the technical requirements of the goods, works, or services

in the Tender Document as follows:

"76. Technical evaluation

(1) Upon completion of the preliminary evaluation under
regulation 74, the evaluation committee shall conduct a
technical evaluation by comparing each tender to the
technical requirements of the goods, works or services in
the tender document

The Board has studied the Evaluation Report and observes that upon
evaluation, the Applicant’s Tender No. 1A scored 40 out of 60 marks at Stage
One of the Technical Evaluation requirements and 27 out of 40 marks at
Stage Two of the Technical Evaluation requirements which added up to a
total score of 67 marks. The Applicant’s Tender No. 1B scored 10 out of 60
marks at Stage One of the Technical Evaluation requirements and no marks
were allocated at Stage Two of the Technical Evaluation requirements which
added up to a total score of 10 marks. According to the Evaluation Report,
the Evaluation Committee was unable to access and inspect Go-down No. 19
with respect to Tender No. 1 B which had been proposed for sale by the

tenderer at the time of the site visit because the key was broken and
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therefore Tender No. 1B was not evaluated. The Committee further observed
that the floor of Go-down 18 with respect to Tender No. 1A was damp, a
good pointer to some underlying defects that could negatively affect stored
goods/exhibits. The Applicants tender was determined as non-responsive at
the Technical Evaluation stage having failed to score the pass mark of 70%.

We have studied the Applicant’s original tender submitted to the Board as
part of the confidential documents pursuant to Section 67(3)(e) of the Act
in response to the subject tender and note the following with respect to the
evaluation criteria that the 2" Respondent’s Evaluation Committee found the

Applicant’s tender non-responsive:

33



143

1994 alenbs

bulinseaw

paIWQgnS s3I ADUIS Sslajow 06/ aoeds
SJewl Q¢ popleme aJenbs 06/ p=3edipul 9|gesn
Aj3021100 sem pa3edipul lapua] |e10}
T "ON Jopus] 1eyl ‘SYlewl Jopua] oyl Sjlewl o3 JO e aAey 0]
S9]0u pJeog oyl e | Aue papleme J0N e | JO Tz obed e 0z poplemy e| Tz obed e| UMOpP-05 e | '
sjuswalinbay jediuyda] :2uQ abels
Ajday jo juswels
sjuapuodsay
Ajday jo Juswjels puC pue
sjuspuodsay 1sT 243 pue uoiuido
puC PUE ;5T 3y} pue |euoissajold
Hoday uonenjeay 1oday uonenjeay VI
ay3 ui painided | 9T "ON 13puaL ay3 uj painmyded | "ON JopudlL
19pua) se gT "ON J9pudlL jeuiblio se YT "ON J3pudlL [euibLio sy
jeuibrio s,juediddy | jeuibuio sjuediddy | sy ul papiaoad | jeuibuio s,juedijddy ui papinoad
a3 jo pieog 33 Jo uonenjeas juedijddy oY1 jJo uonenjeas juediddy
aya Aq uoneasasqo JO awodnQ ay3 1eYyMm JO awodnQ 9yl Jeym | JuswdIINbay | "ON




SE

SIU3 yam paljdwiod
pey jueoj|ddy ayL
JISIA 3]s 104
Juswalinbal ayy
uo Jou pue Jspua)
S) Ul Jued||ddy
ay3 Agq papiwgns
SjUSWNO0op

93 Uo paseq

Sem uonen|eAs
19A sy lew

Aue pap.leme

Jou sem g7

"ON Jopua] jey)
S9jou pleog ayL
*S1a)awW alenbs

€88 pue /69
usamiaq pabuel

siojPwW

alenbs

sylew Oz
— sjw ‘bs
€88 — 'sju
‘bs /69
slajow
alenbs
QTT'1

pue /69
usamiaq




9¢

Japua] ul syiew
GT papieme sem

uedijddy ay3 Jeyy
Soj0u pJeog ay |

syJew Aue

papieme 10N

o
eIR)
po
nwqns

syJew

ST papiemy e

Jo e
oJIICe!
po)
uwgns

pue 1qouleN
UM
p21e20]| 9q

0] UMOP-05)

‘Sylew
0Z P2402s aAey

0} 3ybno aJ0joiY}
pue siajew
alenbs ¢£8g8

pue /69 usamiaq
SEeM UDIYM JSpus)
S)l Jo Tz obed

1P sJaiaw alenbs
06/ JO aoeds
a|gesn |ej0] e
paniwgns buiney
Juswalinbal

|e2Iuyoa)




LE

o3 Jejiwis
Buijieae ay1dsap
dT "ON Jopus]
10} sylew Aue
papJeme J0U Sem
juedijddy au3 Jey}
S9jou pleog ayL
*SUOJIAUD S)

pue [qoJieN Uiyym
sem pue DH YOV
WOJ} SI91WOo|y
ST MO[=q pa3edo|
umoQ-o9 ay}
1ey} paysiigeliss
cEnliilillog)
uonen|eA

o3 1ey}
buiuesw YT ‘ON

GE 0} €€
abed e
80€CLT
d'l
laquinp

oL

gt

0] €¢
obed
leg
0c€eLT
NRPE)
quinN
oL

Sylew

GT — Swy

GT mojeg
(OH YOV 3y
3q ||im julod
°dUola)al

oyl)
SUoJIAUD S)I




8¢

JSIA S : om] dbe1g

"ISIA 31IS |y} Uo
10U pue papiwgns
SJUDWIND0P UO
BuiAjol sem abejs
SIY3 12 9oIWW0D
uonen|ens
CINERIIS

Sylew GT papJeme
uaaq a2AeY 0}
ybno souay pue
VT "ON Jopusl

Ul pajieAB as0y3
se JO 80€c¢/T

"ON ¥'T JequinN
S[3LL JO =1edyiRIa)
buiag syuswndop




6€

a2AeY 03 3ybno

VT "ON Jopus]

943 3243} MIIA

paJapISuod
INOSI e

UO[ID2UU0D

obeiamas

pue Ja1em

‘Jamod pey

W JI ysijqelss

0] JuswaJinbal

SIY3 Jsuiebe

pajen|eAs

2q 0} sem

T "ON Jopual

s,ued||ddy

a3 38y} sej0u
pieog oyl e

‘pa3en|eAs jou
sem  jued|ddy
se papJeme
Sylew ON

'SONSS| SS900R
0} =np dT 'ON
lapua] 10} umop
-05) SSIsse  pue
USIA 0] 3|geun
alom  Asyy 1eyy
pajou  =qn'd™
‘bug Ag pJoday

uooadsug
IS  sJosu1bug
|B211O3(q o3
JISIA 3)Is

ayy Buimojjo4

J1d) O3
pa102uu0D
S| sasiwa.d
oyl

umop

-0D 8} 03
pa102uUU0D
|[om jueld
juswiealy
pue yue)
ondas e
Ssem aJ1ay)}
eyl
PaWLIIJUOD
jued||ddy
oy} Jopus}
o3 JO

Lt obed 1y

J71d) JuUsdns
SeM UOI3D2uu0D
Jamod jeyy
sojoyd pa.0j0d
L3IM paysl|qelss
1=qR"a™

‘bu3 Ag Hoday
uoidadsur

91IS s,190uibug
|B31.DO3[3 =L}
"Joday
uonen|eAs

S} Ul pajedipul
se sylew

Q papJeme

sem jued||ddy
S} JISIA 3)Is

oL} buimojjo4

sasiwald
oyl
UMOp-095)
S} 03 p
9102UU0D
[[om jueld
Jusweal}
pue yue}
ondas

° e sem
CIET!
Jeyy p
oWLIIJU0D
jueni|ddy
°u3
lapua)
oyl JO /¥
e | obedyy

UOID3UU0D
obeJomas

pue ‘I1a1em

‘J]omod aneH




o

"UOIJORUUO0D
abelamas pue
Ja1em ‘Jemod

pey 1l pue
JuswaJinbal
|e21UYDR]

SIY3 oW 1 jew
PaWIU0D Sem
1 So0daJ JSIA
9IS B3 WoJ)
20UIS SHylewl

0T paJoos

obelols
Jajem

10} syuey
Jajem pue
9loya40q
e S| aJayL
‘seale
UOWILLIOD
ay3 s3yby|
Ajuo 1eyy
J03e12uab
dnyeq

e snid
|euonouny
olom
SiojPW pue
Aol

sulep|

‘Seale 3010
pue usyoy
‘swoo.ysem Joj
Jamod g bunybi|
21enbape ‘soeds
obeJols umop
-09 ul bunybl
21enbape
‘uonoajold
ajenbape

/D uonRosuuUod

9loyaJ0q
e sl alayL
‘seale
UOWILLIOD
ay3 syby|
Ajluo jeuyy
Jojelausb
dnyoeq

e snid
|euonouny
2JoM
Si1PW
pue
AD1I09Ie
SUle|y
J1dA 03 p
9]09UU0D

S|




v

Jsuiebe pajen|eAs -05) SUO PIMBIA pawWLJuod se sylewl jued||ddy Jypwiiad
9q 0} Sem T 'ON Aluo Asuy 1euyy juen|ddy 9 papleme au} e Uyam
Jopua] s,uediddy pajou eunjey a3 Jopusy sem juedl|ddy iapusy JUSWIUOUIAUD
o} Jeyy ISIAIY "ISSY "Yddy o JO 9] 1ISIA 3]Is oy} JOo /b 24NJ3S
SoJ0U pleog ay| e AqQ Hoday aylL /Y abed 1y a3 buimojo4 e| obed iy B ul 99

'SUMOP

-0 e

Ul usyolpy

pue sw

ooJysem

"SUMOP ay} 03 p

-09 ||e 9109UU0D

Ul usyolp [IPM

pue sl Jeyd

swiooJlysem obe.iols

a3 0] lajem

pa102uu0d 10} Syue)

[[PM SI 3eL) Jajem pue




[474

|e2IUYDD)}
SIY3 oW umop
-05) suediddy
a3 18yl pawuod
sem 1l Jodal
SIA 31Is 3y
W0} 20UIs sylewl
0T po40ds aAey
03 3ybno yT "ON
dspus] ayj jeyy
M3IA PaJapISU0D
Ino sI 31

‘23eb pue

llem Jaypwnad e
UIM JUSWUOIIAUD
24NJ3S e Ul sem
A Jysigeiss o3
JuswiaJinbal siyy

"JSIA
211s a1 buunp
SsAay| usyo.q

0] snp umoqdg

*Ajpuaidiyns

sosiwa.d
oy}
Buipienb
|]puuosiad
Ainoas
2JoM 219}
pue 21eb
B pue ||em
Ja19wiiad
e

yum 20e|d
21N03s

e Ul 9IoM
SUMO(]-09)

au} 1e

‘Apuaipiins
pap.lenb sayeb
Ui0g ym 3eb
uiew auo ‘jjem

Jo3pwiiad e pey
21is 2y} 1ey}
sojoyd pa40jod
UM paysljgelss
eunjey|

ISIAIY "1SSY "YoIY
Aq 1oday ayy
"1oday
uonen|eas

aU Ul paedipul

ou}
Buipsenb
[uuosiad
Anoas
aJe

2Jou} pue
ajeb e
pue |[em
Jajowiad
e yam
2oe|d
21n2as

B U] 2Jom
sumo(g
-09

Syl ey p
SWLIJU0D

21eb

e pue ||em




15174

91enbape pey "Joday -09)
A 3 ysiiqess o3 sAoy uay0iq SumoQg-09 uonenjeny ol ley p
juswalinbal siyy 0} ®np umoqg ay3 1ey3 93 Ul pajedipul QWLIJUOD
Jsuiebe pajenjens -05) BUO PAMBIA pPaWILUOD se sylew jued|ddy aoeds
9q 0}sem y T "ON Ajuo Aayy ey Jueo|ddy Q papJeme ay} buipeojyo
Japua] sjuediddy pajou eunjey| a3 Jopu] sem jued|ddy lapus] pue bupped
o3 1eyy ISIAIY "1SSY "U21y o3 Jo o] JISIA B)Is o1 JO L 9jenbape
S9]0U pJleog ayl AQ Hoday syl /b obed 1y a3 buimoljo4 obed 1y e 9ARH
‘Apuaipiyns
sosiwa.d
sy} buipsenb
[uuos.iad
Ajunoas buiney
pue 23eb e pue
[lem Ja3pwiiad
e yym oe(d
21ndas e u| buieq Siyp¢
AQ jJuswaiinbal sosiwa.d




144

S Jey3 pawyuod
sem 11 Jodal
1ISIA 3)IS 3L

W04} 9DUIS Sylewl
0T Pa400s aAey
0} 3ybno yT "oN
1spua] ay3 leyy
MBIA Pa.IapISU0D
Ino s| 1
*JuUSaWN20Q Japua
93 Ul uonen|eAs
10} JuswaiInbal
|E2IUYDS] e j0u
SEM UOIRdIRLWSp
JO 9Nss|

o3 Jey} s10u s\
‘20eds buipeojyo

pue bupjed

USIA

21Is a3y bulnp

||oM 10U Sem
Buppied ays sy
1By} paAIasqo
oH -ob.g|

sem 20eds

ay3 aouis Ases
sem buisianal
pue bujuiny
‘B|gejiene s|
aoeds bujpeo|yo
‘saoeds bupyled
1enbape pey
2)Is a3 18y}
sojoyd pa.Jojod
LIIM paysliigelss
eunjey|

ISIAIY "ISSY "Uddy
AqQ yoday syl

'S9ZIS
SDIYDA

e 03
buliaied
eale
Buipeo|yo
pue
aoeds
Bunyied
o|dwe
Pey
SUMO(




St

*2oeds buipeojyo
pue bupjied
ajenbape buiaey
Aq juswaiinbal
|e21UYDD}

SIY3 J9W Umop
-05) sjuedddy

‘paypewle)
sem IS a3
Buissaooe peol
o4} pue $>o0|q
buined oiqged
UM paned si
bupied sy jey)
pa10U Bpae|p
eninjy Joaulbug
|ednjonns

AQ yoday
*SO[DIYDA

awos Jo
Bupppo|q a3eald
ued yoiym

p=ajedlewsp




9t

03 3ybno yT "ON
Ispua| ay3 jewyy
MBIA paJapISuod
Ino si 1
JusWwno0q
Japua] ayy

Jad se peo. sy
JO 2e3S 2y J0U
pue Aj|iqissaooe
peoJ poob pey
¥ 41 buiysijqerss
Juswialinbal
[ea1uyd3} sy}
Jsuiebe pajenjeAs
9( 0} SeM Y T "ON
Japua] suediddy
o} 1ey}

S9]0U pJeog 3yl e

USIA

21Is ay3 bunnp
SADy usy0.q

0} anp uMo(
-05) DUO POMBIA
Ajuo Aoy Jey
paJ0U Bunjey|
ISIAIY "ISSY "Yody
Aq yodsy syl

Jo

si3PW 00T
Ajuo yaim
sosiwa.d
o3

0} buipes)
peoy
eSequioly
Wwo.j peo.
paypew.e)
e pey
SUM0Q-09
ay1 1ey}
paWILuOD
qued||ddy
a3 Jopusy
o3 JO

L obed 1y

ul Sem yoiym
peos weLnw
QU0 WOJ) SSa008
sey a1is ay3 1eyy
ojoyd payoene
Aue 1noym
paysi|qeiss
eunjey|

ISIALY 1SS "UDJY
Aq yoday syl
"podoy
uonen|eA3

o4} ul pajedipul
se sylew

¢ popJeme

sem jued||ddy
a3 JISIA 2)iS

a3 buimojjo4

sosiwa.d
ol

0} buipes)
peoy
BSEqUIO|N
wo.J

peol p
oxoew.e)
e pey
SUMO(
-09

°y3 leyr p
SWLILJUOd
jued|ddy
o3
Jopua}
9U3 4O /b
obed 1y

Ayijigisseooe
' peol

poob aAeH




Ly

Juswalinbaul anp uMoQ-09 SUMO0Q-09 o3 1ey3 p
|ealuyda} syl U0  PaMBIA a3 18Ul 2y} Ul pajedipul OWLIJUOD
1suiebe pajenjeAs Aluo Aoy pawIJU0D se syJew Jueo|ddy usymy e pue
9( 0} SeM Y T "ON 1eyl pajou jued|ddy Z popieme ) SWI00JYSeM
Jspua] s,uediddy eunjey ISIAD] QU3 Jopuay sem jued|jddy 1apua} ‘aoeds 201140
syrleyl | Issy  "Yaly a3 4o 33 JISIA 3)Is 9yl Jo /| Joj suoisinoid
S9JoU pleog ayl Aq voday sy [ obed 1y ay3 buimol|o4 obed 1y 9ARH
‘sooeds
uonRen24IR ‘sasiwa.d
|PUIDIXD ayl 03
*A3|IqISsa00e peol 90ym a3 90URJUD
poob aAey jou UIYIIM paj|elsul oyl
pIp SUMOP-05) a3 ‘sosiwa.d usaq pey 0iged 210Joq
ey} uonesipul ou Clhigol 1B} pa10U sem peoJ p
sem aJay3 podal QouRIUD 11 "peo. J9paa) SIEINEEIN
SIA DS DY} a3 240Joq 9} woly w9 JO siPW
WwoJj} 90uIs syew peo. Ajjewixoidde 00T
G Pa102s aAey paJlayieam pue a3e3s Jood AlUO y3m




8

} 32U} POULIJUOD
sem 1l Jodal

ASIA 31Is =Ly

WIOJJ 20UIS Sylew
G P2J00S aAey

03 3ybno yT1 "oN
Ispusl ayj jeyy
MBIA PaJapISU0D
Ino si 3]

"aules ayy Jo azis
SU3 UO j0U pue
"JusWINd0Q Japus |
o} Ul pajesipul
Se usyop

B pue swooJlysem
‘2oeds 20140

10} suoisinoid pey

41 bulysiigelss

"JSIA B)IS By}
buunp  sAS)
uayo.q 0}

*100})
punoJb s}
e 140
uondsoal
e pue
Sp|uUBYdID
e ‘Jamoys
e ‘100}}
1S4} pue
puno.b
a3 uo

519]103 pey

JU03p

9ARD| pue
Jasuadsip Jaiem
pue abpily se
yons ssoueldde
9)epouwodne
10U

p|NoD pue |jews
Sem uaydi ay3
1eyy usyolpf pue
20eds 201440 JO
ojoyd paJojoo e
WM paysl|qelss
eunjey|

ISIAIY "ISSY "Yody
Aq poday syl
"1oday

uonen|eag

glele]l
puno.b
ou}

1e 90140
uondsonal
e pue
RBUBYIID
e ‘Joamoys
e ‘100}}
sy pue
puno.b
o}

uo S39|103
pey
Ssumo(q

...Omu




6t

Juswalinbal
[B21uyd3] SIy}
JoW 20Uy USYDI
B pue swoolysem
‘aoeds 201140

104 suoisinoid pey

UO WOO0J3eo|D
paubisap-||om
pue snopeds
OM] oM

2l9Lf] Jey) pue
"yuey pasodxa
LAIM 30110

doy paysiuy
Aliny J0u
‘paysiuly Ajny
JOU asnoyalem
BUO U0 20110
snoieds *ou
OM] oM aJay}
Jey ‘sypuiqed
pE3ayJoA0 payoe|
pue soeds

uonen2JId




0§

usawdinba
Usyo3py
91epowwodde
10U p|NOD pue
9ZIS Ul ||lews
AJoA sem 0eds
usydiy syl
ley psjesipul
os|e [2J0May)
IAD] "bug

Aq yodads syl
*100|}

punoJb sy}




From the analysis enumerated in the table above, it is the Board’s considered
view that the Evaluation Committee ought to have scored the Applicant’s
Tender No. 1B 40 marks at Stage One of the Technical Evaluation since it
met all the requirements stipulated in the Technical Evaluation stage at page
12 of the Tender Document. We say so because the Applicant submitted
similar documents in Tender No. 1B as those submitted in Tender No. 1A
and evaluation at this stage was based on the submitted documents in the
tender and not on the requirement for a site visit. As such, it is our
considered view that the Respondents acted unfairly in denying the
Applicant’s Tender No. 1B marks at Stage One of the Technical Evaluation
at page 12 of the Tender Document.

It is also clear to the Board from the site visit evaluation that the Applicant’s
Tender No. 1A met the technical requirements stipulated under Stage Two
of the Technical Evaluation at page 12 of the Tender Document since we
have established that the evaluated Go-down No. 18 with respect to Tender
No. 1A (a) had power, water, and sewerage connection and ought to have
scored 10 marks; (b) was in a secure environment with a perimeter wall and
gate and ought to have scored 10 marks; (c) had adequate parking and
offloading space and ought to have scored 10 marks; (d) had good road
accessibility and ought to have score 5 marks; and (e) had provisions for

office space, washroom, and a kitchen hence ought to have scored 5 marks.
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The Board is cognizant of the provisions of Section 70 (3) of the Act which
stipulate that tender documents ought to contain sufficient information to

allow for fair competition amongst tenderers and provides as follows:

"(3) The tender documents used by a procuring entity
pursuant to subsection (2) shall contain sufficient
information to allow fair competition among those who may
wish to submit tenders”

We have established that the additional reasons cited by the Evaluation
Committee in disqualifying the Applicant were outside the scope of
requirements to be evaluated during the site visit as enumerated at Stage
Two: Technical Evaluation of Evaluation Criteria of Section II- Instructions
To Tenderers at page 12 of the Tender Document. If it was the intention of
the Respondents to evaluate tenders against the reasons indicated in the
Public Works Report, then the Respondents had an obligation to categorically
stipulate the same in the Tender Document at the time of issuing the same
to tenderers so that tenderers would know from inception the evaluation
criteria at the Technical Evaluation stage for them to prepare and submit
tenders in conformity with the said requirements. In line with this view, the
court held in Miscellaneous Civil Application No. 85 of 2018, Republic
V Public Procurement Administrative Review Board Ex Parte Meru
University of Science & Technology; M/S AAKI Consultants

Architects and Urban Designers (Interested Party) [2019] eKLR,
that:
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"Tenders should comply with all aspects of the invitation to
tender and meet any other requirements laid down by the
procuring entity in its tender documents. Bidders should, in
other words, comply with tender conditions; a failure to do so
would defeat the underlying purpose of supplying information
to bidders for the preparation of tenders and amount to

unfairness if some bidders were allowed to circumvent tender

conditions. It is important for bidders to compete on an equal

footing. Moreover, they have a legitimate expectation that the
procuring entity will comply with its own tender conditions.

Requiring bidders to submit responsive, conforming or

compliant tenders also promotes objectivity and encourages
wide competition in that all bidders are required to tender on

the same work and to the same terms and conditions.”

The Board notes the argument advanced by the Respondents in support of

the Evaluation Committee’s reliance on the reasons highlighted in the Public
Works Report to disqualify the Applicant’s Tender No. 1A at the Technical

Evaluation stage by alleging that the evaluation criteria would include

Structural, Architectural and other Specialist Works Integrity check which
was allegedly anchored on Section 80(3)(b) of and Sections 60(3)(a) and
60(3)(g) of the Act. The Board having carefully studied the Tender Document

notes that Clause b) Technical Evaluation of Evaluation Criteria of Section II:
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Instructions To Tenderers clearly provided that the Technical Evaluation
would be undertaken in three stages of which tenders were required to score
above 30 out of 60 marks at stage one to qualify for evaluation at stage two
and tenders were required to get a combined score of 70 marks and above
in stage one and two to proceed to stage three for Structural, Architectural
and other Specialist Works Integrity check. As such, it is our considered view
that the Applicant’'s Tender No. 1A ought to have been evaluated in
accordance with the requirements under Stage One and Stage Two of
Technical Evaluation before being subjected to the Structural, Architectural
and other Specialist Works Integrity check at Stage Three of Technical
Evaluation as provided in the Tender Document.

The Board has also noted that the Applicant’'s Tender No. 1B was not
evaluated since the key broke during the site visit hence the Evaluation
Committee had no access to Go-down No. 19. We note that the Applicant
avers to have invited the Evaluation Committee for the site visit on the next
day having obtained another key. The Board is of the considered view that
the Applicant cannot have known that the key to its premises would break
during the site visit and this was an occurrence beyond its control. It was
only fair for the Evaluation Committee to avail the Applicant an opportunity
to evaluate its Go-down once the Applicant confirmed it had obtained
another key noting that this confirmation was done without any delay. The
Respondents confirmed in their Memorandum of Response at page 2 that
they had 30 days to evaluate and consider tenders from the date of opening
tenders and that the 2" Respondent issued letters dated 10% October 2022
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to extend the tender validity period to allow for conclusion of various
approval processes. We find that the Respondents had sufficient time to
evaluate the Applicant’s Tender No. 1B and ought to have made an effort to
go back for the site visit and afford the Applicant a fair opportunity to be
evaluated and considered in the subject tender in compliance with the
principle of fairness as espoused in Article 227(1) of the Constitution.

Further, we are cognizant of the provisions of Article 47(1) of the

Constitution on procedural fairness as follows:

“(1) Every person has the right to administrative action that is
expeditious, efficient lawful, reasonable and procedurally
fair.”

The Board notes that procedural fairness is a constitutional requirement in
administrative action and goes beyond the traditional meaning of the duty
to afford one an opportunity of being heard. Even in instances where there
is no express requirement for a person to be heard before a decision is made,
the authority entrusted with the mandate of making the decision must act
fairly. In Civil Appeal 52 of 2014 Judicial Service Commission vs.
Mbalu Mutava & Another [2015] eKLR, the Court of Appeal held that:

“Article 47(1) marks an important and transformative
development of administrative justice for, it not only lays a
constitutional foundation for control of the powers of state

organs and other administrative bodies, but also entrenches
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the right to fair administrative action in the Bill of Rights. The
right to fair administrative action is a reflection of some of the
national values in Article 10 such as the rule of law, human
dignity, social justice, good governance, transparency and
accountability. The administrative actions of public officers,
state organs and other administrative bodies are now
subjected by article 47(1) to the principle of constitutionality
rather than to the doctrine of ultra vires from which

administrative law under the common law was developed.”

In Judicial Review Miscellaneous Application No. 36 of 2016
Republic v National Police Service Commission Exparte Daniel
Chacha Chacha [2016] eKLR the court while addressing the elements of
procedural fairness referred to the case by the Supreme Court in Baker v.
Canada (Minister of Citizenship & Immigration) 2 S.C.R. 817
6 where it was held that:

"The values underlying the duty of procedural fairness relate
to the principle that the individual or individuals affected
should have the opportunity to present their case fully and
fairly, and have decision affecting their rights, interests, or
privileges made using a fair, impartial and open process,
appropriate to the statutory, institutional and social context of
the decisions.
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53. The Court further emphasized that procedural fairness is
flexible and entirely dependent on context. In order to
determine the degree of procedural fairness owed in a given
case, the court set out five factors to be considered: (1) The
nature of the decision being made and the process followed in
making it (2) The nature of the statutory scheme and the term
of the statute pursuant to which the body operates; (3) The
importance of the decision to the affected person; (4) The
presence of any legitimate expectations; and (5) The choice of

procedure made by the decision-maker. [Emphasis ours]

From the foregoing, we find that the Respondents’ Evaluation Committee
failed to evaluate the Applicant’s Tender No. 1A and 1B in accordance with
the provisions of Article 227(1) of the Constitution, Section 80(2) of the Act
read with Clause b) Technical Evaluation of the Evaluation Criteria at page
11 and the Technical Evaluation of the Evaluation Criteria of Section II:

Instructions To Tenderers at page 12 of the Tender Document.

What orders should the Board grant in the circumstances?

We have established that the Respondents had an obligation to evaluate the
submitted tenders using the procedure and criteria set out in Clause b)
Technical Evaluation of the Evaluation Criteria at page 11 and the Technical

Evaluation of the Evaluation Criteria of Section II: Instructions To Tenderers
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at page 12 of the Tender Document as read with Section 80(2) of the Act
and Article 227 (1) of the Constitution.

Having found that the Applicant’s tender No. 1A and 1B were not properly
evaluated, any action undertaken thereafter emanating from an unfair and
unlawful evaluation cannot be allowed to stand because such actions are

consequently null and void.

Having found that the 2" Respondent rendered the Applicant’s Tender No.
1A and 1B non-responsive contrary to provisions of Article 227(1) of the
Constitution, Section 80(2) of the Act read with the provisions of the Tender
Document, the Board deems it fit to order the 15t Respondent to direct the
Evaluation Committee to re-admit the Applicant’s Tender No. 1A and 1B at
the Technical Evaluation stage and conduct a re-evaluation of the Applicant’s
Tender No. 1A and 1B at the Technical Evaluation stage together with all
other tenders that made it to the Technical Evaluation stage taking into
consideration the findings of this Board and the provisions of the Act and the

Tender Document.

The upshot of our findings is that the instant Request for Review succeeds

with respect to the following specific orders:

FINAL ORDERS
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In exercise of the powers conferred upon it by Section 173 of the Public
Procurement and Asset Disposal Act, No. 33 of 2015, the Board makes the
following orders in the Request for Review dated 215t October 2022:

1. The Letter of Notification of Intention to Award addressed to
the Interested Party dated 10" October 2022 with respect to
Tender No. A.C.A./0T/006/2021-2022 for Purchase of Two
(2) Go-Downs in Nairobi, be and is hereby nullified and set
aside.

2. The Letters of Notification of Intention to Award addressed to
all the unsuccessful tenderers including the Applicant dated
10" October 2022 with respect to Tender No.
A.C.A./OT/006/2021-2022 for Purchase of Two (2) Go-Downs
in Nairobi, be and are hereby nullified and set aside.

3. The 1%t Respondent is hereby ordered to direct the Evaluation
Committee to re-admit the Applicant’s tender at the Technical
Evaluation stage and conduct a re-evaluation of the
Applicant’s tender at the Technical Evaluation stage together
with all other tenders that made it to the Technical Evaluation
stage in accordance with the provisions of the Tender
Document, the Act, Regulations 2020 and the Constitution
while taking into consideration the Board’s findings in this
Request for Review.
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4. Further to Order No. 3 above, the Respondents are hereby
directed to proceed with the procurement process to its
logical conclusion including the making of an award to the
successful tenderer within fourteen (14) days from the date
of this decision.

5. Given that the procurement process for the subject tender is
not complete, each party shall bear its own costs in the

Request for Review

Dated at NAIROBI, this 11t Day of November 2022.

{

CHAIRPERSON SECRETARY

PPARB PPARB
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