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BACKGROUND OF THE DECISION
The Tendering Process

Lake Victoria North Water Works Development Agency, the Procuring Entity
and the 2" Respondent herein, invited sealed tenders in response to Tender
No. LVNWWDA/W/MOI-MTD/2022-2023 for Construction Works for Water
Supply and Sewerage Project for the Towns of Moi’s Bridge and Matunda
(hereinafter referred to as the “subject tender”) using an open national
method of tendering and open to all qualified and interested tenderers
registered in Category NCA 1 (Water Works) by the National Construction
Authority and by way of an advertisement on 27" September 2022 on

MyGov, and on the 2"d Respondent’s website www.lvnwwda.go.ke and on

the Public Procurement Information Portal (PPIP) (www.tenders.go.ke). The

subject tender’s submission deadline was 28" October 2022 at 12.00 noon.

Submission of Tenders and Tender Opening

According to the Tender Opening Minutes signed by members of the Tender
Opening Committee on 28" October 2022, a total of thirteen (13) tenderers
submitted their tenders. The said thirteen (13) tenders were opened in the
presence of tenderers’ representatives who attended the tender opening
session and were recorded as having submitted their respective tenders in
response to the subject tender within the tender submission deadline as

follows:



No. Name of Tenderer

1. Seo and Sons Limited
2, Machine Center Limited
3. China Jiangxi International Kenya Limited and China Jiangxi

International Economic Technical Company Limited - JV

4, Baoye Hubei Construction Engineering Group

5. Blueswift Contractors & General Supplies limited

6. Zhongmei Engineering Group Limited & Midland
Construction Company Limited - JV

7. Sobetra Uganda Limited

8. Dicom Engineering Ltd

9. China Road and Bridge Corporation & Hubei Shuizong

Water Resources and Hydro power Construction Company

Limited - Consortium

10. Toddy Civil Engineering Co. Ltd

11. Gilberson Trading Company Limited
12. IRRICO International Limited

13. Gateway Innovations Limited

Evaluation of Tenders

A Tender Evaluation Committee (hereinafter referred to as the “Evaluation
Committee™) appointed by the 1t Respondent undertook evaluation of the
thirteen (13) tenders as captured in an Evaluation Report signed by members
of the Evaluation Committee on 22" December 2022 and by one of the



members of the Evaluation Committee on 24" December 2022 (hereinafter
referred to as the “Evaluation Report”). The Applicant’s tender was

determined non-responsive at the Preliminary Tender Evaluation stage.

At the end of evaluation the Interested Party’s tender was determined to be
the lowest evaluated responsive tender as indicated at page 46 to 47 of the
Evaluation Report which forms part of the confidential documents submitted
to the Public Procurement Administrative Board (hereinafter referred to as
the ‘Board”) by the Respondents pursuant to Section 67(3)(e) of the Public
Procurement Asset and Disposal Act, 2015 (hereinafter referred to as the
‘Act”).

Due Diligence

The Evaluation Committee conducted due diligence on the ability of the
Interested Party to execute the subject tender by checking the veracity of
information submitted with regards to the Interested Party’s experience as
stated in its tender and was satisfied with the responses it received on the

Interested Party’s experience.

Evaluation Committee’s Recommendation

The Evaluation Committee determined the tender offered by the Interested
Party as the lowest evaluated responsive tender and recommended award
of the subject tender to the Interested Party at the tender price of Kenya
Shillings One Billion Nine Hundred and Twenty-One Million Four Hundred and



Twenty-Two Thousand Four Hundred and Fifty One Shillings Zero Cents only
(Kshs.1,921,422,451.00) inclusive of all taxes, duties and costs for

provisional sums, physical and price contingencies.

Professional Opinion

In a Professional Opinion dated 10" January 2023 (hereinafter referred to
as the “Professional Opinion”), the Manager Supply Chain Management, Mr.
Joseph Makari, reviewed the manner in which the subject procurement
process was undertaken including evaluation of tenders and recommended
award of the subject tender to the Interested Party as per the
recommendations of the Evaluation Committee subject to (a) written
clarifications being sought by the 2" Respondent through the Ministry of
Water Sanitation and Irrigation and the Ministry of Foreign Affairs on
contracts undertaken by the Interested Party and (b) confirmation from the
Ministry of Water Sanitation and Irrigation that sufficient funds would be

disbursed to execute the subject tender.

Thereafter, Eng. Gongi S.P, the Acting Chief Executive Officer of the 2
Respondent and the 1% Respondent herein, approved the Professional
Opinion on 10™ January 2023.

Notification to Tenderers



Tenderers were notified of the outcome of evaluation of the subject tender
vide letters of Notification of Intention to Award dated 20% January 2023
signed by the 1%t Respondent.

REQUEST FOR REVIEW

On 1%t February 2023, the Applicant filed a Request for Review dated 1%
February 2023 together with a Statement of Support sworn by Edwin
Wachira, who described himself as the Applicant’s Representative, on 1%
February 2023 through the firm of Migos-Ogambo & Waudo Advocates

seeking the following orders from the Board in verbatim:

a) THAT the Board orders that the notification of intention to
enter into contract that was issued to the successful bidder is

null and void and is therefore cancelled.

b) THAT the Board orders the notification letter issued to the

Applicant is null and void and is therefore all cancelled.

c) THAT the Board orders that the Applicant was the lowest

evaluated bidder and therefore be awarded the tender herein.

d) THAT the Board orders that the Public Procurement

Regulatory Authority conduct investigations on the tender



pursuant to Section 35 of the Act for possible fraudulent acts
and take appropriate disciplinary action against any party(s)

found culpable.

e) THAT the Applicant be awarded the costs of this Request for
Review which was necessitated by incompetence of the

Procuring Entity.

f) Any other relief that the Honourable Board deems fit to grant.

In a Notification of Appeal and a letter dated 15t February 2023, Mr. James
Kilaka, the Acting Board Secretary of the Public Procurement Administrative
Review Board notified the 1t and 2" Respondents of the filing of the Request
for Review and the suspension of the procurement proceedings for the
subject tender, while forwarding to the said Respondents a copy of the
Request for Review together with the Board’s Circular No. 02/2020 dated
24" March 2020, detailing administrative and contingency measures to
mitigate the spread of COVID-19. Further, the 1% and 2" Respondents were
requested to submit a response to the Request for Review together with
confidential documents concerning the subject tender within five days from
1%t February 2023.



On 6 February 2023, in opposition to the Request for Review, the 1% and
2"d Respondent, through the firm of Sigano & Omollo LLP Advocates filed
the 1%t and 2™ Respondents’ Memorandum of Response Memorandum of
Response dated 6 February 2023 together with an Affidavit in Support of
the 1%t and 2" Respondents’ Memorandum of Response by Joseph Makari,
Acting Manager Supply Chain Management of the 2" Respondent, that was
not commissioned but was dated 6% February 2023, the 1% and 2™
Respondents’ Notice of Preliminary Objection dated 6% February 2023
together with confidential documents concerning the subject tender
pursuant to section 67(3)(e) of the Act.

Vide letters dated 6™ February 2023, the Acting Board Secretary notified all
tenderers in the subject tender via email, of the existence of the subject
Request for Review while forwarding to all tenderers a copy of the Request
for Review together with the Board’s Circular No. 02/2020 dated 24" March
2020. All tenderers in the subject tender were invited to submit to the Board
any information and arguments concerning the subject tender within 3 days
from 6™ February 2023.

On 7™ February 2023, the Respondents filed an amended 1% and 2™
Respondents’ Memorandum of Response dated 6 February 2023 together
with an amended Affidavit in Support of the 1% and 2"¢ Respondents’

Memorandum of Response sworn on 6™ February 2023 by Joseph Makari.



On 24™ March 2020, the Board had issued Circular No. 2/2020 detailing the
Board’s administrative and contingency management plan to mitigate
COVID-19 pandemic. Through this circular, the Board dispensed with
physical hearings and directed that all requests for review applications be
canvassed by way of written submissions. The Board further cautioned all
parties to adhere to the strict timelines as specified in its directive as it would
strictly rely on the documentation filed before it within the timelines specified
to render its decision within twenty-one days of filing of the request for
review in accordance with Section 171 of the Act. Clause 1 on page 2 of the
said Circular directed that pleadings and documents would be deemed
properly filed if they bore the Board's official stamp.

However, vide a Hearing Notice dated 9t February 2023, the Acting Board
Secretary, notified parties and all tenderers in the subject tender of online
hearing of the instant Request for Review slated for 16" February 2023 at

12:00 noon, through the link availed in the said Hearing Notice.

On 9% February 2023, the Applicant filed a Further Affidavit sworn on 9th
February 2023 by Edwin Wachira.

On 9% February 2023, the Interested Party filed a Notice of Appointment of
Advocates dated 9" February 2023, a Notice of Preliminary Objection by the
Interested Party dated 9" February 2023 and a Replying Affidavit sworn by
its director, Zakariya Sharif Abullahi, on 9t February 2023.
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On 10 February 2023, the Applicant filed a Further Supplementary Affidavit
sworn by Edwin Wachira on 10% February 2023 together with written
submissions dated 10™ February 2023 and a List and Bundle of Authorities
dated 10 February 2023.

On 15™ February 2023, the Interested Party filed written submissions dated

15™ February 2023 together with a List of Authorities dated 15™ February
2023.

On 16 February 2023, the 1% and 2" Respondents filed written submissions
dated 16" February 2023 together with a List of Authorities dated 16%
February 2023.

During the online hearing on 16% February 2023, Counsel for the Applicant,
Mr. Waudo, made an oral application seeking leave to amend the Applicant’s
Further Supplementary Affidavit sworn by Edwin Wachira on 10" February
2023 and filed on 10t February 2023 and have month indicated in the Jurat
amended from January to read February. The oral application was

unopposed and thus the Board allowed the same.

PARTIES’' SUBMISSIONS

Applicant’s Submissions

11



During the online hearing, Counsel for the Applicant, Mr, Waudo, submitted
that for procurement to be valid it must comply with Article 227 of the
Constitution and Section 3 of the Act which provide the guiding principles
and such procurement should promote fairness, transparency and

accountability.

Mr. Waudo submitted that the Applicant’s contention was that the
procurement process in the subject tender was not free and fair because the
respondent breached the mandatory provisions of Section 87(3) of the Act
and Regulations 82 (2) of the Public Procurement and Asset Disposal
Regulations, 2020 (hereinafter referred to as “Regulations 2020") by failing
to disclose the reasons why the applicant was unsuccessful in the subject
tendering process. Mr. Waudo referred the Board to the Affidavit sworn by
Mr. Edwin Wachira filed in support of the Request for Review on where the
letter of notification was annexed and marked as “EW2b”. From the said
letter of notification, Mr. Waudo submitted the reasons for disqualification
was not clear noting that page 2 of the notification indicated the reason for
unsuccessfulness was not completely indicated. Mr. Waudo further
submitted that the letter of notification failed to indicate the reason as to

why the Interested Party’s tender was successful as required in law.

Mr. Waudo submitted that the Applicant did not understand why it was
unsuccessful in the subject tender and that from the responses filed by the

Respondents as well as the Interested Party, the reason given changed since

12



it was indicated that the Applicant was disqualified for failure to fill the form
of personnel which was a mandatory requirement which raised the question
of whether it was proper and lawful for the Respondents to issue one reason
in the letter of notification and a different reason when they appeared before
the Board.

Mr. Waudo submitted that the Applicant’s letter of Notice of Intention to
Award made reference to the price and bearing in mind that Financial
Evaluation is the last stage of evaluation, according to him, it meant that the
Applicant’s tender had gone through the Preliminary and the Technical
evaluation stages. Mr, Waudo further submitted that it has not been
demonstrated that failure to fill the form of personnel was part of the
evaluation criteria in the Tender Document and that evaluation must be
conducted as per the Tender Document. Counsel further submitted that the
Applicants tender was the lowest evaluated tender and that award to the
highest tenderer did not meet the principles of Article 227 of the Constitution
hence such award ought to be set aside and in the event other tenderers
were found to be foreign entities, Counsel submitted that the Applicant ought
to be awarded pursuant to section 157 of the Act on Preference and

Reservation.

Mr. Waudo submitted that none of the parties affirmed that the contents of
the Notice of Award was proper in law nor denied or tried to demonstrate

that it conformed to the provisions of the Act.
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Mr. Waudo submitted that the Respondents and Interested Party attacked
the Applicant’s Request for Review on technical grounds. While addressing
the preliminary objection raised regarding the Affidavit sworn by Edwin
Wachira, Mr. Waudo submitted that the said affidavit was proper and that
Edwin Wachira was duly authorised in terms of sections 34(2) (b) (i), 40(1)
and (2) of the Companies Act and referred to the Power of Attorney annexed
to the said affidavit.

While addressing the objection that the said affidavit was bad in law since it
had not mentioned the place it was made, Mr. Waudo relied on the High
Court decision in Lazaro Kabebe V Ndege Makau & Another [2004] where
Justice Ochieng as he then was stated that failure to state the place was not
fatal.

Mr. Waudo submitted that the response filed by the Respondents was filed
out of time stipulated in law with no valid reason having been filed outside
the 5 days of notification noting that the Respondents’ responses were filed
on 7™ February 2023 and considering Section 57 of the Interpretation and
General provisions Act which excludes the day the notification was made
being 1%t February,2023, the 5" day lapsed on 6% February 2023 therefore
there was no proper response filed before the Board and the Request for

Review stood undefended.
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While addressing provisions of Regulation 203(2)(b) of Regulations 2020,
Mr. Waudo submitted that the said Regulation allowed an applicant to file
such statement as he considered necessary and that the language used is
only instructive. Mr Waudo further submitted that failure to file such a
statement was not fatal as the use of the word shall in that provision does
not always mean that the Act is mandatory. In support of his argument, Mr.
Waudo referred to the case of Henry N. Gichuru vs. Ministry of Health & KNH
Board 2002 eKLR), and Republic vs. Council of Legal Education & another
Exparte Sabiha Kasamia & Another [2018 EKir.

Upon enquiry by the Board on the issue of the Applicant being required to
exhaust internal mechanisms, Mr. Waudo in response submitted that
debriefing was not a legal requirement and the law was clear on notification
of successful and unsuccessful tenderers. Further, Mr. Waudo submitted that
the Applicant being dissatisfied with the letter of notification wrote to the
Respondents vide letter dated 26™ January 2023 requesting for clarifications

on the omission but the same was not responded to.

Upon enquiry by the Board on whether the issue of Preference and
Reservation was pleaded, Mr. Waundo in response, submitted that it had not
been pleaded.

Respondents’ submissions

15



Counsel for the Respondents, Mr. Omollo, submitted that the Respondents
would fully rely on filed Amended 15t and 2™ Respondents’ Memorandum of
Response dated 6% February 2023 and the 1%t and 2" Respondents’ Notice
of Preliminary Objection dated 6" February 2023.

Mr. Omollo submitted that the Court of Appeal in James Oyondi trading as
Betoyo Contractor and Another Vs Roba Enterprise Ltd & & others made an
emphatic statement as to the /ocus standi of a tenderer who appears before
the Board to file a Request for Review and that tenderer must at least plead
that it has suffered a loss or damage arising from a breach of duty imposed
on the accounting officer or the procuring entity. Mr. Omollo submitted that
from the instant Request for Review, this had not been met and the Applicant
had not shown that it had suffered any loss or damage hence had no /ocus
standi.

Mr, Omollo submitted that section 170 of the Act provided a mandatory
requirement for a person filing a Request for Review to name the successful
tender as a substantive party to the pleadings and that in the instant Request
for Review, this had not been met since the Applicant omitted the name of
the Interested Party. Mr. Omollo further submitted that the successful bidder
is not a mere invitee but has to be named as a substantive party in the
request for Review and relied on the High Court Case by Lady Justice Aburili
in Peesarn Ltd vs. PPRA & 2 others where the court held that the successful
bidder must be a substantive party to the proceedings and if such a party is
omitted then the Request is fatally defective.

16



Mr. Omollo submitted that Section 9(2 and 3) of the Fair Administrative
Action Act made it clear that where there is internal mechanism for redress
that particular mechanism must first be exhausted before the High Court is
moved to give administrative review of a decision. Mr. Omollo further
submitted that the requirements for debriefing in the subject tender were
found in the Standard Tender Documents prepared by the Public
Procurement Regulatory Authority (hereinafter referred to as the ‘Authority”).
Mr. Omollo further submitted that in exercise of Section 54(1) and 70 (1) of
the Act, the Authority made provisions on one of the documents to be used
and one of these provisions involves seeking request for debriefing as an
internal mechanism that the applicant is aware of when it sought the Tender
Document and by participating in the procurement process. Mr. Omollo
submitted that this internal mechanism ought to have been exhausted yet
the applicant failed to exhaust the same and failed to submit any proof
indicating it sought debriefing as the letter referred to claiming to have
sought clarifications from the Respondents never came to the Respondents

attention.

Mr. Omollo submitted that if the said letter was to be considered as a letter
of debriefing, then as per section 67 of the Act, it failed to disclose the
authority given by the Applicant to the author of the said letter and if this
was to be overlooked, the debriefing procedure allowed the 2"¢ Respondent
to respond within five (5) days which would have expired on 3 February

2023 yet the instant Request for Review had already been filed prematurely
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and had halted procurement proceedings in the subject tender and failure to
exhaust internal remedies would deem any application filed to be fatally

defective.

Mr. Omollo submitted that the Applicant’s affidavit had been signed by a
stranger to the procurement proceedings who had no authority to initiate
the instant Request for Review. Mr. Omollo further submitted that the
minutes and authority annexed as exhibits by the Applicant indicated that
Edwin Wachira had authority to defend suits and that was not the same as
initiating a Request for Review hence had no authority to commence the
instant Request for Review. Further, Mr. Omollo submitted that the
Applicant’s Affidavit did not indicate where it was sworn and opposed the
authority by Justice Ochieng relied on by Counsel for the Applicant for having
been determined in 2005 and relied on the case of H.C No. 43 of 2010 where
Justice Mary Kasango struck out an affidavit for failing to state where it was

sworn.

Mr. Omollo submitted that the Applicant did not submit mandatory
documents and that the letter of notification complied with the form required
by the Act. Mr. Omollo submitted that there was no competent Request for
review before the Board and that the Board did not have jurisdiction to hear
the matter and prayed for the same to be struck out for being fatally
defective and an abuse of the Court process.
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Upon enquiry by the Board on whether exhausting of remedies during the
standstill period was a statutory requirement, Mr. Omollo submitted that
section 9(2) of the Fair Administrative Act provides for exhausting all
mechanisms including internal mechanisms for appeal or review and it could
either be statutory or internal. Upon further enquiry on whether the said
internal mechanism stops time from running, Mr. Omollo submitted that a
procuring entity was required to respond to a debriefing within five (5) days
and this would not eat into the statutory fourteen (14) days as time would
start running on receipt of a response and the doctrine of discoverability
would kick in and a party would start computing time from when it got aware
of the breach hence a party would not be prejudiced for seeking internal
reasons. On enquiry by the Board on whether there was a bar for the
Applicant to come before the Board to seek redress, Mr. Omollo submitted
that the bar was that there were internal mechanisms which ought to have
first been addressed and when the Applicant is issued with reasons it then

proceeds to approach the Board.

Interested Party’s Submissions

Counsel for the Interested Party, Ms. Waiganjo, submitted that the
Interested Party would rely on its Replying Affidavit sworn on 9t February
2023 by Zakariya Sharif Abdullahi, its Notice of Preliminary Objection dated
9t February 2023 and written submissions dated 15™ February 2023.

Ms. Waiganjo submitted that the Preliminary Objection was filed within time

and the Board had jurisdiction to hear and determine its application. Ms.
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Waiganjo submitted that the Applicant’s Request for Review was defective
for having been filed against Regulation 203 (2)(b) of Regulations 2020 as it
is accompanied by an affidavit which was executed contrary to section 37 of
the Companies Act. Ms. Waiganjo further submitted that the sworn affidavit
was fatally defective as it had not stated in the jurat where it was made or
where the oath was taken contrary to section 5 of the Oaths and Statutory
Declarations Act. In Counsel’s view, the provisions of Regulation 203 (2)(b)
were mandatory and relied on the case of ADK vs. The Principal Secretary,
National Treasury where it was held that a statement is not optional and the
defect was not curable as argued by the Applicant as the Civil Procedure

Rules cannot override an Act of Parliament.

Ms. Waiganjo submitted that section 37(2) of the Companies Act provided
for execution of company document which ought to be done by two people
being the company director in the presence of a witness while section 3 of
the Companies Act defined who a signatory is and this included directors or
secretaries. With regard to provisions of section 34 of the Companies Act
where directors have powers to bind a company or authorise others to do
so, Ms. Waiganjo submitted that the Interested Party’s contention with the
Applicant’s affidavit and supplementary affidavit, is that the affidavit filed
was signed by Mr Wachira who is not a director of the Applicant, and from a
reading of the affidavits’ Mr. Edwin Wachira was authorised by virtue of a
Power of Attorney which only authorised him to sign, submit tender
documents, conduct contract negotiations, to sign and execute contracts,

and does not refer to this specific tender. Further that, that the minutes and
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Board resolutions indicate that he was authorised to defend a suit or file a

response.

Ms. Waiganjo submitted that the Applicant’s did not suffer any prejudice
from failure by the Respondents to issue the reasons why it was not
successful since the Applicant refused to accept reasons given by the
Respondents in their filed response. Ms. Waiganjo further submitted that the
Applicant failed to meet mandatory requirements by failure to fill the

personnel form which was a mandatory requirement.

With regard to award of the subject tender to the Applicant, Ms. Waiganjo
submitted that there is a difference between lowest and lower priced tender
and this is not the same as lowest evaluated tenderer and that the tender

price was not the only consideration for award.

Ms. Waiganjo submitted that the Respondents amended response and
affidavit were filed within time and the Respondent had five days to respond
as required by the Board noting that the Request for Review was filed on 1
February 2023 and assuming that service was effected the same day and
counting from 2" February,2023 and considering the time within which the
2"d Respondent was to respond and the weekend which is an excluded day
Counsel was of the view that the Respondents filed their response within the

stipulated time.
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Upon enquiry by the Board on whether the Act or Regulations required a
Request for Review to be supported by any prescribed form, Ms. Waiganjo
in response submitted that there was no prescribed form but Regulations
203(b) provides for the Request for Review to be supported by a statement
and what is considered mandatory is that there be a statement, and though
the form is not prescribed, the applicant can elect, but when it elects the
form and in this case the Applicant elected the statement to accompany the
application to be an affidavit, it has to comply with the statutory

requirements.

Applicant’s Rejoinder

In a rejoinder, Mr. Waudo submitted that the Applicant was notified on 23™
January 2023 via email and having written to the Respondents on 26%
January 2023 and the said letter having been transmitted via email, time

began to run on the date of notification.

Mr. Waudo submitted that the case of Peesam ltd vs the Board and 2 others
is distinguishable for several reasons indicated in the Applicant’s written
submissions being that the winning bidder was served with a notification one
day after the hearing and the issue was not that they were not notified but
they were notified a day after the Board had a hearing which defeated the
purpose of the notification.

22



Mr. Waudo submitted that Section 170 of the Act must be read together with
Regulations 203(1) & 205(5) of the 2020 regulations which stipulate the
manner in which a request should be filed and who the parties ought to be
and read together with Fourteenth Schedule of the regulations that has not
been addressed.

On the issue of internal mechanisms, Mr. Waudo submitted that the
Respondents conceded that time does not stop running. Further, on the issue
of the Applicant’s Affidavit being sworn by a stranger, Mr. Waudo submitted
that the authority given was general and the Applicant was at liberty to give

powers to whomever and whenever they deemed fit.

Mr. Waudo submitted that the decision of /azaro kabebe does not take
precedence over the decision of Justice Ochieng and further submitted that
the reasons why the Applicant was disqualified were not given contrary to
the provisions of Section 87 of the Act have a purpose and if they were to
be interpreted as submitted by the 1% and 2™ Respondents and the
Interested Party, then it would render those provisions irrelevant. Counsel
was of the view that the reason was to be given in the notification and not

thereafter.

On the validity of the response filed by the Interested Party, Mr. Waudo
submitted that the deponent did not have authority to make those
depositions as he did not annex any Board resolutions from that the

Interested Party to allow him defend the matter on their behalf.
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Respondents Rejoinder on their Preliminary Objection

In a rejoinder, Counsel for the Respondents reiterated the position on the
Betoyo case and submitted that a tenderer must demonstrate that it had
suffered loss or was at risk of suffering loss. Mr. Omollo further submitted
that there was no particular decision of any court that had overturned the
decision of Hon. Justice Aburili regarding joinder of successful tenderers and
stated that the Applicant’s sworn statement had been filed in breach of
Regulation 203 (2)(b) of Regulations 2020.

Mr. Omollo submitted that the Applicant was not at liberty to choose whether

or not to file a competent statement in support of its Request for Review.

Interested Party’s Rejoinder on its Preliminary Objection

Ms. Waiganjo submitted that the Interested Party’s Replying Affidavit was
properly on record and that the Interested Party had properly executed
section 37(2)(b) of the Companies Act in opposition to the Applicant’s
allegation that it was defective and further submitted that the Applicant had
not attached any evidence to counter that the deponent was not a director
of the Applicant.

At the conclusion of the online hearing, the Board informed parties that the

instant Request for Review having been filed on 1% February 2023 was due

to expire on 22" February 2023 and that the Board would communicate its
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decision on or before 22" February 2023 to all parties via email on 22
February 2023.

BOARD’S DECISION

The Board has considered each of the parties’ cases, documents, pleadings,
oral and written submissions, authorities together with confidential
documents submitted to the Board by the 2"¢ Respondent pursuant to

Section 67(3)(e) of the Act and finds that the following issues call for
determination.

1. Whether the 1%t and 2" Respondents’ Notice of Preliminary
Objection and the Notice of Preliminary Objection by the
Interested Party time barred to divest the Board of its
jurisdiction.

Depending on the determination of Issue 1;

2. Whether the Board has jurisdiction to hear and determine the

instant Request for Review;

a) Whether failure by the Applicant to join the Successful
Tenderer as a substantive party to the Request for

Review divested the Board of its jurisdiction;
b) Whether an aggrieved tenderer is required to exhaust

internal mechanisms (namely seeking debriefing availed

to tenderers in the Tender Document) before seeking an
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administrative review before the Board and if the answer

is in the affirmative, whether failure to exhaust such

internal mechanisms divests the Board of its jurisdiction;

c) Whether the instant Request for Review is incompetent,

fatally defective and bad in law that the Board’s

jurisdiction is divested by the absence of a competent

Request for Review;

i

ii

iii

Whether the Applicant lacks the locus standi to seek
administrative review before the Board for failure
to claim that it has suffered or risks suffering, loss
or damage due to breach of a duty imposed on the

2"d Respondent by the Act or the Regulations;

Whether failure by the Applicant to sign the instant

Request for Review rendered it fatally defective;

Whether the Statement in Support sworn by Edwin
Wachira on 15t February 2023 offends Section 37(2)
of the Companies Act No.17 of 2015, Section 5 of
the Oaths and Statutory Declarations Act read with
Rule 10 of the Oaths Declarations Rules thus fatally
defective and if the answer is in the affirmative,
whether the instant Request for Review was filed
contrary to Regulation 203(2)(b) of Regulations
2020 thus defective.
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d) Whether the Board can exercise its powers under Section
173 of the Act to grant the orders sought by the Applicant

in the instant Request for Review.

Depending on the determination of issue 2;

3. Whether the Applicant’s tender was the lowest evaluated
responsive tender to qualify for an award of the subject
tender.

4. Whether the Notification of Award dated 20* January 2023
issued to the Applicant by the 15t Respondent complied with
the provisions of Section 87 of the Act and Regulation 82 of
Regulations 2020; and

5. What orders should the Board grant in the circumstances.

Whether the 1% and 2" Respondents’ Notice of Preliminary
Objection and the Notice of Preliminary Objection by the Interested
Party time barred to divest the Board of its jurisdiction.

The Respondents lodged a 1% and 2™ Respondents’ Notice of Preliminary
Objection dated 6™ February 2023 objecting to the Request for Review and
prayed for the same to be struck out and/or dismissed with costs to the
Respondents. This was filed on 6™ February 2023 together with the 1%t and
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2"d Respondents’ Memorandum of Response dated 6% February 2023 and
Affidavit in Support of the 1% and 2™ Respondents’ Memorandum of
Response sworn by Joseph Makari on 6% February 2023. However, on 77
February 2023, the Respondents filed an Amended Memorandum of
Response dated 6™ February 2023 together with an Amended Affidavit in
Support of the 1%t and 2" Respondents’ Memorandum of Response sworn on
6" February 2023 by James Makari. We note that the Respondents did not
alter the content of the documents (i.e. Amended Affidavit) but only
regularized the form, to ensure the documents were properly signed that is
and since the initial Affidavit was not signed or commissioned, there was no
Affidavit on record and the Amended Affidavit is the current Affidavit on
record.

The grounds of the Respondents’ preliminary objection are that (a) the
Request for Review is fatally defective and bad in law for want of compliance
with section 170(c) of the Act due to failure by the Applicant to join the
successful tenderer as a substantive party in these proceedings; (b) the
Request for Review is incompetent and bad in law for failure by the Applicant
to exhaust the internal mechanism of seeking debriefing as provided in the
Tender Document and failing to disclose exceptional circumstances for
exemption from exhausting the internal remedies available to the Applicant
under the Tender Document; and (c) the Applicant failed to meet the

threshold required for filing a competent Request for Review as provided
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under section 167(1) of the Act read with Regulation 203 (1), (2)(b), the
Fourteenth Schedule of Regulations 2020, and section 5 of the OSDA.

The Interested Party lodged a Notice of Preliminary Objection by the
Interested Party dated 9™ February 2023 and filed on 9% February 2023
praying for the Request for Review to be struck out on grounds that (a) the
Request for Review is defective for having been lodged contrary to
Regulation 203 (2)(b) of Regulations 2020 for having been accompanied by
a Statement executed contrary to section 37(2) of the Companies Act No. 17
of 2015 (hereinafter referred to “the Companies Act”) and contrary to section
5 of OSDA read with Rule 10 of the Oaths and Statutory Declaration Rules
(hereinafter referred to as “the OSDR").

In response to the preliminary objection by the Respondents the Applicant
at paragraph 3 of its Further Affidavit sworn by Edwin Wachira on 9t
February 2023 contends that the 1t and 2" Respondents’ Notice of
Preliminary Objection dated 6% February 2023 is incompetent and bad in law

for failure by the Respondents to file the same within three (3) days from

the date of notification of filing the Request for Review contrary to Regulation

209(1) of Regulations 2020. Further, the Applicant in response to the

preliminary objection by the Interested Party contends at paragraph 3 of its
Further Supplementary Affidavit sworn by Edwin Wachira on 10™ February
2023 that the Notice of Preliminary Objection by the Interested Party is
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incompetent and bad in law for failure by the Interested Party to file the

same within three (3) days from the date of notification of filing the Request

for Review contrary to Requlation 209(1) of Regulations 2020.

A reading of Regulation 209(1) of Regulations 2020 provides as follows:
“"Preliminary Objection
(1) A party notified under regulation 206 may file a
preliminary objection to the hearing of the request for review
to the Secretary of the Review Board within three days from
the date of notification.”

Regulation 206 of Regulations 2020 referred to above provides as follows:
"206. Notice of Hearing
(1) The Review Board Secretary shall give reasonable notice
of the date fixed for hearing to all parties to the review.
(2) The notice referred to in paragraph (1) shall be in the
format set out in the Sixteenth Schedule of these
Regulations.”

Our interpretation of Regulation 206 and 209(1) of Regulations 2020 is that
any party notified by the Board Secretary of a date fixed for hearing of a
request for review may file a preliminary objection to the hearing of the
request for review within three days from the date of being notified by the
Board Secretary of the date fixed to hear the request for review. It is our
understanding that any preliminary objection filed by any of the parties to a

request for review ought to be filed within three days from the date such
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party is notified of the date fixed for hearing of the request for review and
not three days from the date of notification of filing of the request for review
contemplated under Regulation 205(1) and (5) of Regulation 2020.

Having considered parties’ pleadings, we note that the 1%t and 2™
Respondents’ Notice of Preliminary Objection was filed on 6" February 2023
while the Interested Party’s Notice of Preliminary Objection by the Interested
Party was filed on 9% February 2023. We have carefully studied the Board's
records in the instant Request for Review and note that the Board’s Secretary
vide a Hearing Notice dated 9" February 2023 notified the parties herein and
all tenderers in the subject tender, via email on 10™ February 2023, that the
instant Request for Review would be proceed by way of online hearing on
16 February 2023. This therefore means that any party that intended to
object to the hearing of the instant Request for Review ought to have filed
the same within three (3) days from 10™ February 2023, being the date of
notification of when the instant Request for Review was slated to be heard.
It is our considered view that the Respondents having filed their preliminary
objection on 6™ February 2023 filed the same way before the instant Request
for Review was set down for hearing having filed the same four (4) days
before the Board Secretary notified them of the slated hearing date.
Additionally, the Interested Party having filed its preliminary objection on 9t
February 2023 filed the same when the instant Request for Review was set
down for hearing but one (1) day before the Board Secretary notified it of

the slated hearing date.
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As such, the Board finds that the 1%t and 2" Respondents’ Notice of
Preliminary Objection filed on 6% February 2023 and the Interested Party’s
Notice of Preliminary Objection by the Interested Party filed on 9™ February
2023 were filed within the required statutory period thus properly before the
Board.

With respect to the 1 and 2" Respondents Amended Memorandum of
Response dated 6™ February 2023 and their Amended Affidavit in Support
of the 1%t and 2™ Respondents’ Memorandum of Response sworn on 6%
February 2023 by James Makari and both filed on the 7t February 2023 and
assuming that service of the notification of filing of the Request for Review
was effected upon the Respondents on 1%t February 2023 by the Board
Secretary, Regulation 205(3) of Regulations 2020 together with the Board’s
circular No. 02/2020 dated 24" March 2020 at Clause 2 requires an
accounting officer of a procuring entity to submit to the Board’s Secretary a
memorandum of response to the request for review together with requested
confidential documents within five (5) days or such lesser period as may be
stated. In computing time, we are guided by Section 57 of the Interpretation
and General Provisions Act, Chapter 2 of the Laws of Kenya (hereinafter the
IGPA) which provides as follows:

57. Computation of time

In computing time for the purposes of a written law,

unless the contrary intention appears—

(a) a period of days from the happening of an event or

the doing of an act or thing shall be deemed to be
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exclusive of the day on which the event happens or the
actor thing is done;

(b) if the last day of the period is Sunday or a public
holiday or all official non-working days (which days
are in this section referred to as excluded days), the
period shall include the next following day, not being an
excluded day;.

(c) where an act or proceeding is directed or allowed to
be done or taken on a certain day, then if that day
happens to be an excluded day, the act or proceeding
shall be considered as done or taken in due time if it is
done or taken on the next day afterwards, not being an
excluded day;

(d) where an act or proceeding is directed or allowed to
be done or taken within any time not exceeding six
days, excluded days shall not be reckoned in the

computation of the time.

In computing the five (5) days the Respondents were required to respond,

the 1% of February 2023 is excluded pursuant to section 57 (a) of IGPA being

the date of service. This means 5 day started running on 2" February 2023

and lapsed on 8" February 2023 having also excluded 11* and 12t February

2023, a Saturday and Sunday respectively, pursuant to section 57 (a) and
(d) of IGPA. As such, we find the 1% and 2" Respondents’ Amended
Memorandum of Response filed on 7t February 2023 and dated 6™ February
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2023 together with an Amended Affidavit in Support of the 15t and 2™
Respondents” Memorandum of Response sworn on 6th February 2023 were
filed within time and this opposition by the Applicant to the preliminary
objections fails.

Accordingly, we find that the 1%t and 2" Respondents’ Notice of Preliminary
Objection and the Notice of Preliminary Objection by the Interested Party
were not time barred and the Board has jurisdiction to determine the

objections therein.

We now proceeds to address the objections to the hearing and determination
of the instant Request for Review raised by both the Respondents and the
Interested Party.

Whether the Board has jurisdiction to hear and determine the
instant Request for Review;

It is trite that courts and decision making bodies can only act in cases where
they have jurisdiction and when a question arises, a Court or tribunal seized
of a matter must as a matter of prudence enquire into it before doing

anything concerning such a matter in respect of which it is raised.

Black's Law Dictionary, 8th Edition, defines jurisdiction as:

"... the power of the court to decide a matter in controversy

and presupposes the existence ofa duly constituted court
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with control over the subject matter and the parties ... the
power of courts to inquire into facts, apply the law, make
decisions and declare judgment: The legal rights by which
Judges exercise their authority.”

Jurisdiction is defined in Halsbury’s Laws of England (4 th Ed.) Vol. 9 as:
“...the authority which a Court has to decide matters that are

litigated before it or to take cognizance of matters presented

in a formal way for decision.”

In his book, “Words and Phrases Legally Defined”, Vol. 3, John Beecroft

Saunders defines jurisdiction as follows:

"By jurisdiction is meant the authority which a Court has to
decide matters that are litigated before it or to take
cognizance of matters presented in a formal way for its
decision. The limits of this authority are imposed by the
statute, charter or commission under which the Court [or
other decision making body] is constituted, and may be
extended or restricted by like means. If no restriction or limit
is imposed, the jurisdiction is said to be unlimited. A limitation
may be either as to the kind and nature of the actions and
matters of which the particular Court has cognizance or as to

the area over which the jurisdiction shall extend, or it may
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partake both these characteristics.... Where a Court takes
upon itself to exercise a jurisdiction which it does not possess,
its decision amounts to nothing. Jurisdiction must be acquired

before judgment is given.” [Emphasis by the Board]

The /ocus classicus case on the question of jurisdiction is the celebrated case
of The Owners of the Motor Vessel “Lillians” -v- Caltex Oil Kenya
Ltd (1989) KLR 1 where Nyarangi J.A. held:

"I think that it is reasonably plain that a question of
Jurisdiction ought to be raised at the earliest opportunity and
the court seized of the matter is then obliged to decide the
issue right away on the material before it. Jurisdiction is
everything, without it a court has no power to make one more

step. Where a court has no jurisdiction there would be no
basis for continuation of proceedings pending other

evidence. A court of law downs tools in respect of the matter

before it the moment it holds that it is without jurisdiction.”

In the case of Kakuta Maimai Hamisi v Peris Pesi Tobiko & 2 Others
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