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BACKGROUND OF THE DECISION
The Tendering Process

1. National Health Insurance Fund, the Procuring Entity together with the 1
Respondent herein, invited sealed Proposals in response to Tender No.
NHIF/028/2022-2023 for the Supply and Delivery of Computer Equipment
(hereinafter referred to as the “subject tender”) using open tender
method. The subject tender submission deadline was Tuesday, 21t March
2023 at 10:00 a.m.



Submission of Tenders and Tender Opening

2. According to the Tender Opening Minutes of 21** March 2023 under the
Confidential File submitted by the Progusirig Entity, the following 42
tenderers were recorded as having submitted their respective tenders in

response to the subject tender by the tender submission deadline:

No Name of Tenderer
1. East Global Limited S
2. Computer Revolution Africé Group Limited
3. Wincomp Services Limited | |
4. Highmask International Limifed
5. Pavilion Traders Limited |
6. | Lizfa Solutions Limited |
7. Wodex Technologies Limited
8. Semanjee Agency Limited )
o. Fgee Technology limited |
10. Copierforce (K) Limited
11. Nameia Solutions Limited
12, Techsential Consulting Limited
13. Besaha Limited
14. Dunncy Company Limited
15. Integrated Supplies & Consultancy
16. Medow Business Solutions Limited
17. Crimson Computer Services Limited
18. Lenox General Supplies
19. Flexworld Online Company Limited
20. Harnssen Group Limited
21, Tana Solutions Limited




22, Ridgeways Court Limited

23. Allaken General Merchants

24. | Marvel Africa Agencies
25. Rowfind Limited

26. Brimat Ventures Limited

27. Maze Decorators Enterprise

28. | Contralinks Solutions & Services Limited
29. Gabfek Limited

30. Dignity Traders Limited

31. Asccentech East Africa Limited

32. Mamiza Enterprise Limited

33. Suango Company Limited

34. Naotrac Enterprises

35. New Jekoform Company Limited

36. Trans Business machines Limited
37. Fatih Wholesalers
38. Bestworlds IT Solutions Limited

39. Jajery Company Limited

40. Setex International Limited

41. Brothers Marketing Services Limited
42, Dignity Traders Limited

Evaluation of Tenders

3. The 1% Respondent constituted a Tender Evaluation Committee
(hereinafter referred to as the “Evaluation Committee™) to undertake an
evaluation of the 42 tenders in the following 3 stages as captured in the

Evaluation Report



Preliminary Stage
Technical Stage

Financial Stage

Preliminary Evaluation

. At this stage of the evaluation, the Evaluation Committee was required to

examine the tenders using the criteria set out under Preliminary
Evaluation Stage of Clause 2.2 Evaluation of Tenders of Section III -
Evaluation and Qualification Criteria at page 23 of 91 to page 24 of 91 of
the Tender Document. Tenders were required to meet all the mandatory
requirements at this stage to proceed for further evaluation at the

Technical Evaluation Stage.

. At the end of the evaluation at this stage, 33 tenders were found

unresponsive with only 8 tenders qualifying for further evaluation.

Technical Evaluation

At this stage of evaluation, the Evaluation Committee was required to
examine the tenders using the Criteria set out under Technical Evaluation .
of Clause 2.2 Evaluation of Tenders of Section III — Evaluation and
Qualification Criteria at page 24 of 91 to page 25 of 91 of the Tender
Document. Tenderers were required to garner a minirhum score of 75
marks at this stage in order to qualify for further evaluation at the

Financial Evaluation Stage.



7.

o)

10.

Ar the end of the .gwealngton at s stage, 1 tender was foneud
uaresponsive with oniy 7 feeders which included the Appiicant @l

Interested Party quiafisyinegfor rurther evaluation at the Financial Stae:.

Financial Evaluation

At this stage of evaluation, thie Evaluation Committee was required 10

-examine the tenders using the Criteria set out under ITT 33 Evaluation of

Tenders of Section I-Instructions to Tenderers (hereinafter referred to as
“ITT") at page 15 of 91 to page 16 of 91 of the Tender Document. A

comparison of the evaiuated costs was to be conducted at this stage to

- determine the tender that had the lowest tender price.

The Evaluation Committeée found that the Applicant’s tender was the
lowest evaluated tender and thus recommended the award of the subject
tender to it at its tender cost of Kenya Shillings Forty-Six Million,
Fifty-Six Thousand and Sixty {Kshs. 46,056,060.00) inclusive of

taxes

Evaluation Committee’s Recommendation
The Evaluation Committee determined the tender offered by the Applicant
as the lowest evaluated responsive tender and recommended award of

the subject tender to it at its tendered price:

15t Professional Opinion

In a Professional Opinion dated 26 April 2023 (hereinafter referred to as
the ™1t Professional Opinion”), the Acting Head Supply Chain
Management, Dr. Wasike Walubengo, reviewed the manner in which the

subject procurement pincess was undertaken including evaluation . of
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13.

14.

tenders and recommended the award of the subject tender to the
Applicant as proposed by the Evaluation Committee. The 1t Respondent
concurred with said P.rofessional Opinion and requested the Acting Head
Supply Chain Management to verify that all processes, necessary
documents and reasons for rejection had been justified since multiple

q'ueries had been lodged in respect of the subject tender.

15t Notification to Tenderers

Tenderers were notified of the outcome of the evaluation of the subject
tender vide letters of Intention to Award dated 28" April 2023. The-
Applicant accepted the award of the subject tender through a letter dated
5t May 2023. s I m e

Debriefing Session

Vide a letter dated 9 May 2023 addressed to the Acting Head 'Supply.' ”
Chain Management, the Interested Party requested to be furnished_'"'\'/\’/ilth'
a debrief on the due diligence done upon the successful tenderer, béih'g
the Applicant herein and indicated that the said Applicant did not have a

genuine ICTA (Information, Communicatioh and Technology Authority) |

certificate as per the ICT Authority website. The Interested Party o

requested the Respondents to respond to its query expeditiously before

it pursued the issue with the relevant authorities.

Verification of the Applicant’'s ICTA Certificate from ICT
Authority
Vide an email dated 9™ May 2023 sent to the ICT Authority’s email

addresses info@ict.go.ke; communicétions@ict.qo.ke, the Acting Head




15.

16.

17.

Supply Chain Management, sought from ICT Authority for verification and

confirmation of the genuineness of the Applicant’s compliance certificate.

On 10™" May 2023, the Acting Head Supply Chain Management together

with the office of the 1 Respondent and other staff of the 2" Respondent

received an email dated 10 May 2023 from the Directorate of

Programmes and Standards of ICT Authority notifying them that following
their verification, the Applicant’s certificate was not valid since it had
expired on 2" February 2023 under the End User-Computing

Category and provided a link (https://accreditation.icta.go.ke/validate)

through which the Respondents could use to verify the said certificate

Notification of the Applicant following the verification of its ICTA
Certificate

Vide an email dated 1™ May 2023 addressed to the Applicant, the Acting.
Head Supply Chain Managemenrt, Dr. Wasike Walubengo informed the
Applicant that the Respondents had received a request for debriefing on
the award of the subject tender and that they had conducted a due
diligence exercise using ICTA verification portal on the Applicant’s
Certificate from ICT Authority and had established that the Applicant’s
Certificate from ICT Authority was not valid at the time of tender
submission deadline having expired on 2" February 2023 and as such the
Evaluation Committee had been asked to review tenders in the subject

tender and all tenderers informed accordingly.

Further, vide a letter dated 12" May 2023, Dr. Wasike Walubengo
informed the Applicant that the Evaluation Committee had been asked to

re-evaluate all tenders submitted in the subject tender and indicated that
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19.

20.

21.

the matter had been concluded based on the response by the ICT
Authority. The

Vide email dated 12" May 2023 and letters dated 15" May 2023 and 17%
May 2023, the Applicant objected to the findings by the Respondents on
its certificate from ICT Authority

Review of the Evaluation Report of the subject tender

According to a Review of Evaluation Report of the subject tender signed
by members of the Evaluation Committee on 12" May 2023 (hereinafter
referred to as “the Review of the Evaluation Report”), the Evaluation
Committee reviewed the Evaluation Report based on the evidence from
ICT Authority that was not available during the initial evaluation and
observed that only five (5) tenderers had qualified to proceed to the

Financial Evaluation stage having diquaIified the Applicant’s tender.

The Evaluation Committee recommended award of the subject tender to
the Interested Party at Kenya Shillings Forty-Seven Million Nine
Hundred and Eighty Thousand only (Kshs. 47,980,000.00) oniy

inclusive of taxes.

2"d Professional Opinion

In a Professional Opinion dated 17%" May 2023 (hereinafter referred to as
“the 2" Professional Opinion”), the Acting Head Supply Chain
Management, reviewed the manner in which the subject procurement
process was undertaken including the subsequent disqualification of the
Applicant and concurred with the recommendations of the Evaluation

Committee with respect to re-evaluation and award of the subject tender
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23.

to the Interested Party. The 1%t Respondent concurred with the

recommendation.

2"d Notification to Tenderers

Vide an email dated 18" May 2023, tenderers were notified that re-
evaluation of the subject tender had ‘been completed and the subject
tender was awarded to the second lowest evaluated tenderer, being the
Interested Party and that letters of Notification of Intention to Award
(hereinafter referred to as the 2" Notification of Intention to Award) were

ready for collection at the 2" Respondent’s offices.

REQUEST FOR REVIEW NO. 34 OF 2023
On 31%t May 2023, the Applicant filed a Request for Review dated 30%
May 2023, seeking the following orders from the Board in verbatim:
a) The Honourable Board to uphold the 1%t Respondent’s initial
- decision to award the Applicant Tender No.
NHIF/028/2022-2023 for Supply and Delivery of Computer
Equipment and Accessories in accordance with the Letter of
Intention to Award dated 28" April 2023, and to direct the
1t Respondent to issue the Applicant with a Procurement
Contract within 7 days of this Decision.

b) The Honourable Board finds and holds that the 1
Respondent’s Re-evaluation exercise of Tender No.
NHIF/028/2022-2023 for Supply and Delivery of Computer
Equipment and Accessories, and findings against the
Applicant forming the basis of the notification dated 18"
May 2023 is null and void ab initio. Further that the said

decision is unlawful, unfair, inequitable and lacking

10
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transparency contrary to the provisions of Article 227(1) of

the Constitution of Kenya.

c) The Notification of Intention to Award issued to the

Applicant and other successful tenderers dated 18" May
2023 with respect to Re-Evaluation of Tender No.
NHIF/028/2022-2023 for Supply and Delivery of Computer

Equipment and Accessories be nullified and set aside.

d) The Honourable Board be and is hereby pleased to extend

the subject tender validity period for a further Thirty (30)
Days to enable parties herein complete the pfocurement

process.

e) The 1°t respondents pay the cost of the Review

f) Any other orders as necessary for the ends of justice.

The Board then formulated the following issues for determination in the

Request:

i.

il.

iil.

iv.

Whether the Board has jurisdiction to hear and determine
the instant Request for Review;

Whether the award of the subject tender to the Interested
Party was issued in accordance With the provisions of the
Tender Documents, the Act and the Constitution;

Whether the Applicant has substantiated its allegatian of
collusion between the Interested Party and the
Respondents;

What orders should the Board grant in the circumstances?

11



25.

26.

27.

28.

On issue (i) above the Board found that it had jurisdiction to hear and

determine the said Request for Review.

On issue {ii) above the Board found that the Respondents did not issue
the.award of the subject tender to the Interested Party in accordance with

the provisions of the Tender Document, the Act and the Constitution.’

On issue (iii) above the Board found that the Applicant had not
substantiated its allegation of collusion between the Interested Party and

the Respondents leading to its disqualification in the subject tender.

In its decision dated 15% June 2023 the Board gave its final orders as

follows:

1. The Preliminary Objection contained in the Notice of
Preliminary Objection by the Interested Party dated 12
June 2023 and filed on even date be and is hereby
dismissed.

2. The Notification of Award to the Interested Party
pursuant to the Respondents email dated 18" May 2023
with respect to Tender No. NHIF/028/2022-2023 for
Supply of Computer Equipment, be and is hereby
nullified and set aside.

3. The Notifications of Award addressed to the unsuccessful
tenderers including the Applicant pursuant to the
Respondents email dated 18" May 2023 with respect to
Tender No. NHIF/028/2022-2023 for Supply of
Computer Equipment, be and are hereby nullified and set

aside.

12



4. The 15t Respondent is hereby ordered to make good the
anomalies that the Board has pointed out in the
procurement process of the subject tender in accordance
with the provisions of the Tender Document, Regulations
2020, the Act and Article 227 of the Constitution within
14 days from the date hereof while taking into
consideration the Board’s findings in this Request for
Review.

5. Further to Order No. 4 above, the Respondents are
hereby directed to proceed with the procurement
process to its logical conclusion. ,

6. The tender »validity period of Tender No.
NHIF/028/2022-2023 for Supply of Computer
Equipment be and is hereby extended for a further thirty
(30) days from 15 June 2023.

7. Given that the procurement process for the subject
tender is not complete, each party shall bear its own

costs in the Request for Review.

Cancellation of the Notification letters of 18" May 2023
Vide letters dated 26" June 2023 the Procuring Entity notified the

tenderers of the cancellation of the letters issued on 18" May 2023.

Re-evaluation |

According to a Re-evaluation Report dated 11 July 2023, the Evaluation
Committee once again re-evaluated the ter_1ders submitted in the subject
tender. At the end of the exercise, the Evaluation Committee

recommended the award of the subject tender to Marvel Africa Agencies

13
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33.

following a due diligence that the Report indicates yielded the finding that
the Applicant’s ICTA Certificate was not valid as at the time of tender
opening. The Committee also noted that though Marvel Africa Agencies’
tender document was not paginated on the pages appearing on pages 29
and 31 the tenderer’s tender sum was significantly less than that of the

third lowest tenderer, the Interested Party herein.

3" Professional Opinion

In a Professional Opinion dated 10" August 2023 (hereinafter referred to
as “the 3 Professional Opinion”), the Acting. Head Supply Chain
Management, Dr. Wasike Walubengo, reviewed the manner in which the
re-evaluation process was undertaken and faulted the process. Dr.
Walubengo pointed out that Marvel Africa Agencies had earlier
disqualified for failing to comply with the mandatory requirement for fully

paginating its tender document in the subject tender.

Therefore, Dr. Walubengo recernmended the award of the subject tender
to the Interested Party who was the lowest evaluated tenderer after the
Applicant got disqualified. The 1%t Respondent approved the award of the

subject tender as per the recommendation of this Professional Opinion

Notification to bidders

Vide letters dated 17™ August 2023, tenderers were notified that the 2™
re-evaluation of the subject tender had been completed and the subject
tender was awarded to the lowest evaluated tenderer, being the
Interested Party.

14
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Notice of Motion Application dated 315 August 2023
On 31%t August 2023, the Applicant filed a Notice of Motion Application

dated 31t August 2023 together with a supporting Affidavit sworn on 31

August by John Mutunga and List of Documents dated 31t August 2023,

seeking the following orders:

1.

This application be certified urgent and service be
dispensed with in the first instance.

The Honourable Board finds and holds that the 1
Respondents Re-Evaluation exercise of tender Nos.
NHIF/028/2022-2023 for Supply and Delivery of
Computer Equipment and Accessories and findings
against the Applicant forming the basis of the
notification dated the 17*" August, 2023 and delivered on

the 18" August is null and void ab initio.

. The Notification of Intehtiah to Award issued to the

Applicant and other successful tenderers dated 1 7t
August 2023 with respect to Re-Evaluation of Tender no.
NHIF/023/2022-2023 for Supply and Delivery of
Computer Equipment and Accessories be nullified and

set aside.

. The Honourable Board be pleased to issue orders

directing that the 1°t and 2" Respondent do initiate fresh
proceeding in terms of reevaluation of the tender and

conducting transparent and substantive due diligence.

5. The costs be borne by the 15 Respondent

6. Any other prayers in the interest of justice.

15
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38.

In a Notification of Appeal and a letter dated 31 August 2023, Mr. James
Kilaka, the Acting Board Secretary of the Board notified the 15t and 2"
Respondents of the filing of the Request for Review and the suspension
of the procurement proceedings for the subject tender, while forwarding
to the said Respondents a copy of the Request for Review together with
the Board’s Circular No. 02/2020 dated 24" March 2020, detailing
administrative and contingency measures to mitigate the spread of
COVID-19. Further, the 1% and 2" Respondents were requested to submit
a response to the Request for Review together with confidential
documents concerning the subject tender within five (5) days from 31
August 2023.

On 5™ September 2023, in response to the Request for Review, the
Respondents through the fiiri of Robson Harris Advocates LLP, filed a
Notice of Appointment ¢f Advocates dated 4" September 2023 and

Grounds of Opposition dated 4 September 2023.

Subsequently, on 6" September 2023 the Respondents filed a Replying
Affidavit sworn on 6" September 2023 by Pamela Marendi, the Procuring
Entity’s Head of Supply Chain Management. The Respondents also
s.ubmitted to the Board a confidential file containing confidential
documents concerning the subject tender pursuant to Section 67(3)(¢e) of
the Act.

Vide letters dated 6™ September 2023, the Acting Board Secretary notified
all tenderers in the subject tender via email, of the existence of the
subject Request for Review while forwarding to all tenderers a copy of
the Request for Review together with the Board’s Circular No. 02/2020
dated 24™ March 2020. All tenderers in the subject tender were invited to

16
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40.

41.

42.

submit to the Board any information and arguments concerning the
subject tender within 3 days from 6" September 2023. However, none of

the tenderers filed any response in respect of this invitation.

On 11% September 2023, the Acting Board Secretary, notified parties and
all tenderers in the subject tender that the hearing of the instant Request
for Review would be by online hearing on 14" August 2023 at 12.00 noon.

through the link availed in the said Hearing Notice.

During the online hearing of 14" September 2023, the Applicant and the

Respondents herein were represented by their respective Advocates.

~ Accordingly, the Board gave directions on the order of address with the -

Applicant going first before the Respondents making their response.
Subsequently, the Applicant would offer a rejoinder on the Respondents’

response.

PARTIES SUBMISSIONS

Applicant’s Submissions :

Counsei for the Applicant, Ms. Kamau submitted that there had been a
lack of fairness in the manner in which the subject tender was conducted
handled subsequent to the Board’s Decision of 15" June 2023. She
submitted that there existed violations of Articles 47 and 227 of the

Constitution as well as Section 0 of the Fair Administrative Actions Act.

Counsel pointed out that on 15 June 2023, the Board rendered its
decision directing the Respondent to conduct due diligence on all parties
but as at the date of the hearing no action had been taken on the part of

the Respondent. She pressed on that and that the Respondents had not

17
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44

45.

46.

denied receipt of an undated letter from Marvel Africa Agencies
complaining that it had not received a Notification of Intention to Award
and inviting the Respondents to look into the qualifications of the
Interested Party, who allegedly in the subject tender, submitted a

Manufacturer’s Authorisation that was not genuine.

She submitted that the Procuring Entity had displayed unfairness in the
tender process while referring to paragraph 22 of the Respondents’
Replying Affidavit by Ms. Pamela Marendi. Counsel questioned why the
letter of notification to Marvel Africa Agencies despite being dated 17
August 2023 was dispatched via email on 18" August 2023 at 5.34 p.m.,
which was outside working hours. She further questioned why the said

notification was subsequently forwarded on 31 August 2023.

Counsel argued that the Respondents were in contravention of sections
87(3) and 126(4) of the Act to the effect that letters of notification to the

successful and unsuccessful tenderers should be sent simuitaneously.

Ms. Kamau explained that the reason why the Applicant opted to file a
Notice of Motion is that the parties were the same notwithstanding the
different set of circumstances. She argued that the doctrine res judicata

militates against the Applicant to file a separate Request for Review.

Respondents’ Submissions

Counsel for the Respondents, Mr. Mbogo placed reliance on the
Respondents’ filed documents in the matter i.e. Grounds of Opposition
dated 4% September 2023 and Replying Affidavit sworn on 6" September
2023 by Pamela Marendi.

18
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48.

49.

50.

51.

Counsel argued that the Notice of Motion filed by the Applicant did not
meet the threshold of a Request for Review under section 167 of the Act
and Regulation 203 of the Regulations 2020. He argued that the
Application did not follow the format under the Regulations and that the
said Notice of Motion was not accompanied by a substantive Request for

Review.

Mr. Mbogo pressed on that the jurisdiction of the Board flows from the
Act and that in the present case, the Board lacked jurisdiction over the
Notice of Motion Application as filed. He submitted that the Board’s

jurisdiction under section 167 is extinguished once a Decision is rendered.

He further submitted that Request for Review No. 34 of 2023 was initially
lodged on 31t May 2023 and the Board had 21 days to make its final
pronouncement and which it did through its decision of 15" June 2023.
According to Counsel subsequent to rendering its Decision, the Board
became functus officio and bereft of any jurisdiction in respect of Request
for Review No. 34 of 2023. |

Counsel argued that the instant Application was seeking to extend the
Board’s jurisdiction by legal craftsmanship. Relying on the Kemotrade
case, Counsel argued that a decision made by the Board outside the 21-
day statutory timeline amounted to a nullity. He therefore urged the Board

to find that it lacked jurisdiction in the matter.

Mr. Mbogo invited the Board to look at the Affidavit of Pamela Marendi
detailing the steps the Respondents took from 15" June 2023 until 17%
August 2023 in re-evaluating the tenders in the subject tender. Counsel

pointed out that the re-evaluation process yielded that 35 tenders did not
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53.

55.

meet the mandatory requirements and that due diligence was carried out
on the verifiable documents of tenderers who proceeded for evaluation at
the Technical Stage. He pointed out that it was also found that the
Applicant attached to his tender an expired ICT Authority Certificate.

Reliance was placed on the case of R v PPARB Ex parte Guardforce
for the proposition that due diligence could be conducted at any stage of

evaluation.

On the issuance of notification of Intention to Award, it was submitted
that  Marvel Africa  Agencies  provided 2 emails e

sales@marvelafrica.co.ke and info@marvelafrica.co.ke. Counsel argued

that the initial email was subsequently forwarded to Marvel Africa

Agencies on 31 August 2023 at the request of Marvel Africa Agencies.

Mr. Mbogo invited the Board to inquire info a possible collusion between
the Applicant and Marvel Africa Agencies in terms of sharing of
information. He pointed out that this was an offerice under section 66 of
the Act. He further pointed out that the Applicant in submitting an expired
certificate committed an offence under section 44(1)(d) of the Act.

Accordingly, he sought the dismissal of the instant Applicatidn.

Applicant’s Rejoinder

In a brief rejoinder, Ms. Kamau, reiterated that the Respondents never
acted upon the complaint that the Interested Party was allegedly not an
authorized HP supplier. She questioned how the Respondents previously
acted upon a complaint by an unidentified person against the Applicant’s

certificate but failed to act on a complaint against the Interested Party.
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57.

58.

59.

60.

On the Board’s jurisdiction, Counsel affirmed that the Board had
jurisdiction over the instant Applicant. She referred to the letter of 31%
August 2023 which according to her indicated that the Applicant intended

to file review proceedings.

Lastly Counsel argued that there was no evidence that due diligence was
carried on all the tenderers who participated in the subject tender. She
submitted that it was only the Applicant who was subjected to due

diligence.

CLARIFICATIONS
The Board sought clarification from the Applicant on the section of the

law the Notice of Motion was anchored to which Ms. Kamau pointed out

- Section 167 of the Act and Regulation 203 of the Regulations 2020.

The Board also sought clarity as to why the Applicant could not file a

- Request for Review in place of a Notice of Motion. Ms. Kamau indicated

that it was the responsibility of the Respondents to conduct due diligence
and since the Respondents’ noncompliance is what prompted the Notice

of Motion.

The Board inquired from the Respondents whether there was evidence
that due diligence was conducted on other tenderers. Mr. Mbogo
answered in the affirmative and referred the Board to paragraphs 9 and
10 of the affidavit of Pamela Marendi. Counsel also asked the Board to

interrogate the Confidential documents supplied by the Procuring Entity.
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62.

63.

64.

65.

66.

67.

The Board asked the Respondents to confirm whether the letter from HP
was part of the consideration in the re-evaluation process to which Mr.

Mbogo answered in the affirmative.

The Board inquired whether the Procuring Entity verified the impugned
Manufacturer’s Authorisation supplied by the Interested Party to which
Mr. Mbogo answered in the affirmative. He indicated that following due

diligence that the Authorisation was valid.

The Board also sought clarity on whether the Procuring entity was aware
of the email of 4™ July 2023 from Hp to which Mr. Mbogo indicated that

the Procuring Entity could not verify the contents of the email.

The Board asked to know how the Applicant got the.email of 4% July 2023
which Hp sent to the Procuring Entity to which Ms. Kamau indicated that
the email was sourced from Hp which is in a partnership with the

Applicant.

The Board also inquired whether the Applicant’s certificate was valid as
at the time of tender submission to which Ms. Kamau indicated that the
Applicant had in its List of Documents annexed a screenshot Qf its
Application for renewal of its certificate. Counsel further indicated that the

renewal application was done on 1% February 2023.

The Board asked the Applicant whether they were in collusion with Marvel

Africa Agencies to which Ms. Kamau answered in the negative.

At the conclusion of the hearing, the Board notified the parties that the
instant Notice of Motion Application having been filed on 31 August 2023
had to be determined by 21t September 2023 and that the Board would
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68.

II.

III.

Iv.

communicate its decision on or before 21 September 2023 to all parties

via email.

BOARD’'S DECISION

The Board has considered all documents, pleadings, oral submissions, and

authorities together with confidential documents submitted to it pursuant
to Section 67(3)(e) of the Act and finds the following issues call for
determination:

- I. Whether the Board has jurisdiction to hear and determine the

instant Request for Review;
- Specifically, the Board will addreés:
a) Whether the Board subseqﬁent to the delivery of its
Decision in Request for Review No. 34 of 2023, on 15t

June 2023, became functus officio?

Depending on the determination of the first issue;

Whether the Board is seized of competent pleadings as _
envisaged under Section 167 (1) and (2) of the Act as read with
Regulation 203 of the Regulations 2020?

Whether the Procuring Entity complied with the Board'’s Decision
of 15" June 2023 in Request for Review No. 34 of 2023
Whether the Applicant is in breach of the provisions of sections
66 and 67 of the Act?

What orders the Board should grant in the circumstances?

Whether the Board has jurisdiction to hear and determine the

instant Request for Review;
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I Whether the Board subsequent to the delivery of its
Decision in Request for Review No. 34 of 2023, on 15

June 2023, became functus officio?

In the present proceedings, the Respondent took issue with the
Applicant’s filing of a Notice of Motion Application in respect of Request
for Review No. 34 of 2023 when the said Request had been concluded
and a Decision delivered on 15 June 2023. The Respondents specifically
filed Grounds of Opposition dated 4™ September 2023 indicating that
subsequent to the delivery of the Decision on 15" June 2023 the Board

became functus officio.

During the hearing, Counsel for the Respondents, Mr. Mbogo argued that
under the Act, the Board has to determine Requests for Review filed
before it within a statutory period of 21 days from the date of filing of the
Request. He argued that this timeline was not capable of extension and
that any decision made outside the said period was a nullity. He therefore
pressed that following the delivery of the Board’s Decision in Request for
Review No. 34 of 2023 on 15™ June 2023, the Board became functus

officio and thus bereft of any jurisdiction in the matter.

On the other hand, Counsel for the Applicant, Ms. Kamau submitted that
on 15% June 2023 the Board delivered its Decision in Request for Review
No. 34 of 2023 requiring the Respondents herein to perform among
others due diligence on the tenderers participating in the subject tender.
She submitted that the Respondents failed to comply with the directions

in the Decision and thus the Applicant chose to bring the instant Notice
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of Motion. Counsel also indicated that filing a fresh and separate Request

for Review would offend the principle of res judicata.

This Board is therefore. being invited to determine whether the Board
upon delivery of its decision on 15% June 2_023 became functus officio and
thus without jurisdiction in respect of Notice of Motion Application dated
315t August 2023.

The Black’s Law Dictionary; 9t Edition offers the following description for

the phrase ‘functus officio”:

- YWunctus officio ILatin "having performed his or her office"] (Of -

an officer or official bodv} without further authority or legal

' competence because the duties and functions of the bﬁginal

commission have been fully accomplished. *

- The Supreme Court in' Raila Odinga & 2 others v Independent
" Electoral! & Boundaries Commission, Ahmed Issack Hassan,"
- Uhuru Kenyatta & William Samoei Ruto (Petition 5, 4 & 3'of

2013) [2013] KESC 8 (KLR) (Civ) adopted the - following:

pronouncement on the doctrine of functus officio:

"18. We, therefore, have to consider the concept of “functus
officio,” as understood 'in law. Daniel Malan Pretorius, in “"The
Origins of the functus officio Doctrine, with Specific Reference
to its Application in Administrative Law,” (2005) 122 SALJ 832,
has thus explicated this concept:

“"The functus officio doctrine is one of the mechanisms by means

of which the law gives expression to the principle of finality.
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According to this doctrine, a person who is vested with

adjudicative or decision-making powers may, as a general rule,

exercise those powers only once in relation to the same

matter.... The [principle] is that once such a decision has been

given, it is (subject to any right of appeal to a superior body or

functionary) final and conclusive. Such a decision cannot be

revoked or varied by the decision-maker.”

Subsequently, the Supreme Court had an on occasion in Mohamed Abdi
Mahamud v Ahmed Abdullahi Mohamad & 3 others [2018] eKLR
affirmed the doctrine of functus officio and expressed its reluctance to
entertain post-decision applications that arise in respect of courts that
have limited statutory timelines to hear and determine matters:

“[17] We must in addition state that with regard to Election
Petitions, the High Court has obligation to hear and determine
election disputes within six months of the date of lodging the
Petition in accordance with Article 105 (2) of the Constitution
and Section 75 (2) of the Election Act. This is a mandatory
prescription. [18] To this end, the Chief Justice exercises powers
conferred upon him under Section 75 of the Election Act and Rule
6(3) of the Elections (Parliamentary and County Elections)
Petitions Rules, 2017 and publishes the names of designated
judges in the Kenya Gazette to form the Election Courts to hear
election disputes. [19] Once the designated Election Courts have
heard and determined the election disputes, they become

functus officio. As such, Rule 18 (5) of the Supreme Court Rules

2012, cannot possibly apply to election disputes that begin at

the High Court and end up in this Court because of the strictures
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of time embedded in the Constitution and statute but may well

apply to regular appeals before this Court. As a logical

consequence therefore, we cannot direct the trial Court to take

the additional evidence in any manner lest of all as suggested by

the Applicants.”

It is also a settled: principle that courts and decision-making bodies can
only hear and determine matters that are within their jdriSdiction.
Therefore, prudence would dictate that a court or tribunal seized of a
matter should first enquire into its jurisdiction before considering the-

matter.

Black’s Law Dictionary, 8t Edition defines jurisdiction as:
“...the power of the court io decide a matter in controversy and
presupposes the existence of a duly constituted court with

control over the subject matter and the parties...the power of

courts to inquire in to facts, apply the law, make decisions-and -

declare judgment; The legal rights by which judges exercise
their authority.”

Jurisdiction is defined in Halsbury Laws of England (4" Ed.) Vol 9 és:
... the authority which a Court has to decide matters that are
litigated before it or to take cognizance of matters presented in

a formal way for decision.”

The celebrated Court of Appeal decision in The Owners of Motor
Vessel "Lilian S” v Caltex Oil Kenya Limited [1989] eKLR;
Mombasa Court of Appeal Civil Appeal No. 50 of 1989 underscores
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the centrality of the principle of jurisdiction. In particular, Nyarangi JA,
decreed:

"I think that it is reasonably plain that a question of jurisdiction
ought to be raised at the earliest opportunity and the court
seized of the matter is then obliged to decide the issue right

away on the material before it. Jurisdiction is everything,

without jt. a2 court has no power to make one more step. Where

a _court _has nc _jpurisdiction there would be no basis for

continuation of proceedings pending evidence. A court of law

downs iools in respect of the matter before it the moment it

holds that it is without jurisdiction.”

Subsequently, the Supreme Court added its voice on the source of
jurisdiction of a-cout or other decision—makin"g body in the case Samuel
Kamau Machariz and another v Kenya Commeicial Bank Lid and
2 others [2012] eKLR; Supreme Court Application No. 2 of 2011
when it decreed that;

"A court’s jurisdiction fiows from either the Constitution or
legislation or both. Thus, a Court of law can only exercise
jurisdiction as conferred by the Constitution or other written
law. It cannot arrogate to itself jurisdiction exceeding that
which is conferred upon it by law. We agree with Counsel for the
first and second Respondent in his submission that the issue as
to whether a court of law has jurisdiction to entertain a matter
before it is not one of mere procedural technicality; it goes to the
very heart of the matter for without jurisdiction the Court cannot

entertain any proceedings.”
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This Board is a creature of statute tracing its establishment under Section
27(1) of the Act:

27. Establishment of the Public Procurement Administrative
Review Board

(1) There shall be a central independent procurement appeals
review board to be known as the Public Procurement

Administrative Review Board as an unincorporated Board.

Section 28 of the Act outlines the functions of the Board in the following

terms:

“(1) The functions of the Review Board shall be—

(a) reviewing, hearing and determining tendering and asset
disposal disputes; and | o

(b) to peifarm any other function conferred to the Review Board

b y this Act, Regulations or any other written law.

A reading of section 167 of the Act denotes the jurisdittion of the Board

should be invoked within a specified timeline of 14 days:

"167. Request for a review

(1) Subject to the provisions of this Part a candidate or a
tenderer, who claims to have suffered or to risk suffering, loss or
damage due to the breach of a duty imposed on a procuring
entity by this Act or the Regulations, may seek administrative

review within fourteen days of notification of award or date of

occurrence of the alleged breach at any stage of the
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procurement process, or disposal process as in such manner as

may be prescribed.”

On the other hand, Section 171(1) of the Act stipulates that the Board
has a statutory timeline of 21 days from the date of filing of a Request

for Review to make a determination in the following words:

“171. Completion of review

(1) The Review Board shall complete its review within twenty

one days after receiving the request for the review.

(2) In no zase shall any appeal under this Act stay or delay the
procurement process beyond the time stipulated in this Act or

the Regulations made thereunder.”

. Ttis therefore clear from a reading of sections 167{1) and 171(1) of the

Act, that the public procurement dispute resclution mechanism provided

for under the Act is punctuated by statutory timelines in terms.of both the

 institution of Request for Reviews as well.asthat the determination of the

disputes. Whereas the statutory window for instituting a Request for
Review is 14 days from the date of receipt of notification of intention to
award or the occurrence of a breach, the Board has a statutory window
of 21 days from the date of filing of a Request for Review to hear and

determine the same.

This Board is also alive to the judgment of the Court of Appeal in Aprim
Consultants v. Parliamentary Service Commission & Another, CA.
No. E039 of 2021 (“the Aprim case”) where the Court of Appeal
affirmed that the statutory timelines provided for in the Act for the

determination of public procurement disputes cannot be extended and
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that where a decision is made outside the said timelines, the decision is

of no consequence.

In the present case, the Applicant previously filed Request for Review No.
34 of 2023 on 31t May 2023 and the Board delivered its decision on the
same on 15" June 2023. Effectively, the Board’s statutory window to
make a determination in respect of the Request for Review No. 34 of 2023
was extinguished by the delivery of the Decision. This Board finds that by
the Applicant filing the present Notice of Motion under Request for Review

No. 34 of 2023, the Applicant was indirectly attempting to revive a

‘Requiest for Review that the Board heard and determined with finality and

thus offending the doctrine of functus officio.

Following the conduct of a fresh re-evaluation and issuance of the letters
of notification of intention to award dated 15™ August 2023 gave rise to
a new cause of action that necessitated the filing of a fresh Request for

Review.

We find great difficulty in agreeing with the argument made on behalf of -
the Applicant that they could not file a fresh Request for Review in place
of the instant Notice of Motion because the matter would be res judicata.
We say so because this Board has in a recent Decision i.e. Decision No.
15 of 2023; Bio Max Africa Limited v County Government of Uasin
Gishu overruled an objection that a matter was res judicata on account
of the subsequent Request for Review being based on the same tender.
This Board restates the position that a subsequent Request for Review
does not offend the principle of res judicata merely because it stems from

the same tender.
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90. In view of the foregoing the Board finds that it lacks jurisdiction to hear
and determine the instant Notice of Motion Application as it became
functus officio upon the delivery of the Decision of 15% June 2023 in
Request for Review No. 34 of 2023.

Whether the Board is seized of competent pleadings as
envisaged under Section 167 (1) and (2) of the Act as read with
Regulation 203 of the Regulations 2020? o |
91. Having found that the Board lacks jurisdiction in the matter, it will not
address this issue.
Whether the Procuring Entity complied with the Boafd’s Decision
- of 15% June 2023 in Request for Review No. 34 of 20232 |
-92. Having found that the Board lacks jurisdiction in the matter, it will not

address this issue.

Whether the Applicant is in breach of the provisions of sections
66 and 67 of the Act?
.93, Having found that the Board tacks jurisdiction in the matter, it will not

address this issue.

What orders the Board should grant in the circumstances? |

94. The Board has found that it is functus officio in respect of Request for
Review No. 34 of 2023 and therefore lacks jurisdiction to entertain the

instant Notice of Motion Application.

95. The upshot of our finding is that the Notice of Motion Application dated
315t August 2023 2023 in respect of Tender No. NHIF/028/2022-2023 for

the Supply of Computer Equipment fails in the following specific terms:
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FINAL ORDERS

In exercise of the powers conferred upon it by Section 173 of the Public

Procurement and Asset Disposal Act, No. 33 of 2015, the Board makes
the following orders in respect of the Notice of Motion Application dated
31t August 2023:

a) The Respondents’ Grounds of Opposition dated 4" September
2023 be and is hereby upheld.

b) The Notice of Motion Application dated 315t August 2023 be and
is hereby struck out.

c) Given the Board’s finding above, each party shall bear its own

costs.

Dated at NAIROBI, this 215t Day of September 2023.

PANEL CHAIRPERSON SECRETARY

PPARB PPARB
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