REPUBLIC OF KENYA

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO. 12/2024 OF 22N° FEBRUARY 2024

BETWEEN

KARMAKE LIMITED and MUNSHIRAM INTERNATIONAL BUSINESS

MACHINES LIMITED .....cccccotmmummmmnnmmmenmnenmsnssnssssnnsssnsnsanas APPLICANT
AND

ACCOUNTING OFFICER,

CENTRAL BANK OF KENYA ......occsmmmmeunsrnnnsasasnnnnas 15T RESPONDENT
CENTRAL BANK OF KENYA .....ccoimemmmmennnnnnesanssnnnnn 2NP RESPONDENT
FAST CHOICE LIMITED .....cciceucimmnnmnannnnnannns 15T INTERESTED PARTY
APICAH FURNITURE LIMITED ...ccovsuunsnnnnss 2ND INTERESTED PARTY
FURNITURE ELEGANCE LIMITED .............. 3RP INTERESTED PARTY

Review against the decision of the Accounting Officer Central Bank of Kenya
in relation to Tender No. CBK/065/2023-2024 for Supply and Delivery of

Assorted Furniture for Central Bank of Kenya.

BOARD MEMBERS PRESENT

1. Mr. George Murugu, FCIArb - Chairperson
2. Mr. Daniel Langat - Member
3. Eng. Lilian Ogombo - Member



IN ATTENDANCE -
1. Mr. Philemon Kiprop - Holding Brief for the Board Secretary
2. Ms. Evelyn R. Njeri Weru - Secretariat

PRESENT BY INVITATION

APPLICANT KARMAKE LIMITED and MUNSHIRAM
INTERNATIONAL BUSINESS MACHINES
LIMITED

Mr. Omollo - Advocate, Sigano & Omollo LLP Advocates

RESPONDENTS ACCOUNTING OFFICER, CENTRAL BANK

OF KENYA & CENTRAL BANK OF KENYA

Ms. Mary Imende - Advocate, Central Bank of Kenya

15T INTERESTED PARTY FAST CHOICE LIMITED

Mr. Stephen Kaguru - Accounts Manager, Fast Choice Limited
2ND INTERESTED PARTY APICAH FURNITURE LIMITED

3RP INTERESTED PARTY FURNITURE ELEGANCE LIMITED



BACKGROUND OF THE DECISION
The Tendering Process

1. Central Bank of Kenya, the Procuring Entity and 2" Respondent herein,
invited sealed tenders from qualified and interested tenderers in
response to Tender No. CBK/065/2023-2024 fqr Supply and Delivery of
Assorted Furniture for Central Bank of Kenya (hereinafter referred to
as the “subject tender”) which was in two (2-) lots and was conducted
under Open National Tender method. The invitation was by way of an

- advertisement on 15% November 2023 on the Procuring Entity’s website

www.centralbank.go.ke and the Public ProCufement Information Portal

www.tenders.go.ke where the blank tender document for the subject

*ender issued to tenderers by the Procuring Entity (hereinafter referred
o as the Tender Document’) was available for download. The subject
tender’s submission deadline was scheduled on 30" November 2023 at

10.30 a.m.

Submission of Tenders and Tender Opening

2. According to the Tender Opening Minutes signed by members of the
Tender Opening Committee on 30" November 2023 and which Tender
Opening Minutes were part of confidential documents furnished to the
Public Procurement Administrative Review Board (hereinafter referred
to as the ‘Board’) by the 1t Respondent pursuant to Section 67(3)(e)
of the Public Procurement and Asset Disposal Act, 2015 (hereinafter

referred to as the ‘Act’), a total of twenty-six (26) tenders were



submitted in response to the subject tender and were recorded as

follows:
Bidder | Name
No.
1. Victory Trading Company Limited
2. | Adow Wholesalers Ltd
3. Checo Company Limited
4. Furniture Elegance Limited
5. Bigisell Supplies and Services
6. Karmake Limited & Munshiram International Business Machines
Limited (MIBM)
i Ideal Office Limited
Tatuzi Enterprises Limited & Amber Construction Li'mited
0. EASCO Africa Limited
10. | Maela Supplies Ltd
11. | Ronaby Business Solutions Limited
12. | Pegasus Merchants Kenya Limited
13. | Effective Contractors Company Limited
14. | Viable Deco Solutions Limited
15. | Suncoast Supplies Limited
16. | Gee Designs Limited
17. | Irengo Investments Limited & Dignity Collection Limited
18. | Wakman Merchants
19. | Goldreef Power Systems Limited
20. | Reynard Africa Limited




21. | Dian Infratech Limited

22. | Apicah Furniture Limited

23. | Fast Choice Limited

24, | Caterika Limited

25. | Thuthuka Kenya Limited .
26. | Skyray Limited & Mango Limited

Evaluation of Tenders

3. A Tender Evaluation Committee (heré_inafter' referred to as the
“Evaluation Committee”) appointed by the 1%t Respondent undertook
evaluation of the twenty-six (26) tenders. as captured in an Evaluation
Report for the subject tender signed by members of the Evaluation
Committee on 21% January 2024 (hereinafter referred to as the
“Evaluation Report™) and in the followihg stages:

i Preliminary Evaluation; _
ii Technical Evaluation on Specifications
iii Technical Evaluation on Qualiﬁcatibn

iv  Financial Evaluation.

Preliminary Evaluation _

4. The Evaluation Committee was requiréd to carry out a Preliminary
Evaluation and examine tenders for responsiveness using the criteria
provided under Stage 1: Preliminary Examination Parameters
(Mandatory Requirements) of Section III- Evaluation and Qualification

Criteria at page 23 of the Tender Document. Tenderers were required



to meet all the mandatory requirements at this stage to proceed for the

next stage of evaluation.

5. At the end of evaluaticn at this stage, seven (7) tenders were
determined non-responsive ircluding the Applicant’s tender, while
nineteen (19) tenders, including the Interested Partys’ tenders, were
determined responsive and proceeded to Technical Evaluation on

Specifications.

Technical Evaluation on Specifications
6. At this stage of evaluation, the Evaluation Committee was required to
examine tenders using the criteria set out under Stage 2: Technical
Evaluation on Specifications of Section III- Evaluation and Qualification
Criteria at page 23 of the Tender Document. The Evaluation Committee
was required to determine whether the item quoted by tenderers meets
the technical specifications given in Section V of the Tender Document.
Tenderers were required to meet ail the specification of the items in a
particular sub-lot (in case of items under lot 1) or lot 2 to qualify for
evaluation in the next stage of evaluation. However, in the event that
none of the bidders submitting bids for a particular sub-lot or lot doesn’t
meet the aforementioned requirement, bidders meeting specification
of any one of the items in a particular sub-lot or lot would be progressed

to the next stage of evaluation.

7. At the end of evaluation at this stage, two (2) bidders were found non-

responsive while seventeen (17) tenders, including the Interested

5}



Partys’ tenders, were determined responsive and proceeded to

Technical Evaluation on Qualification.

Technical Evaluation on Qualification
8. At this stage of evaluation, the Evaluation Committee was required to
examine tenders using the criteria set out under Stage 3: Technical
Evaluation on Qualification of Section III- Evaluation and Qualification
Criteria at page 23 to 24 of the Tender Document. Tenderers who

scored 75% and above would qualify for Financial Evaluation.

9. At the end of evaluation at this stage, seven (7) tenders were
determined non—respbnsive having failed to meet the minimum
required score of 75% while ten (10) tenders, including the Interésted

- Partys” tenders were determined responsive having attained the

~minimum score of 75% and proceeded to Financial Evaluation.

Financial Evaluation
10. At this stage of evaluation, the Evaluation Committee was required to
examine tenders using the criteria set out under Stage 4: Financial
Evaluation of Section III- Evaluation and Qualification Criteria at page
24 of the Tender Document. Financial Evaluation would involve
checking for completeness of the financial bid (price schedules) and

ranking the bidders to determine the lowest evaluated bidder.

11. At the end of evaluation at this stage, tenders were ranked as follows:
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Due Diligence
12. The Evaluation Committee was required to carry out due diligence as
provided under Stage 5 — Post-Qualification/Due Diligence of Section
III- Evaluation and Qualification Criteria at page 25 of the Tender
Document on the lowest evaluated bidders for each lot in the subject

tender as indicated below:

Table 12: Summary for award for Supply and delivery of Assorted Furniture for Central Bank of Kenya
No. | Lot Description Bidders

i Lots 1.1, 7th Floor Directors and Deputy Director Office, Office | Fasi Choice Limited
1.2, 1.3, Desk, Cabinets, Meeting Table and Chairs; Meeting
1.5,1.6, 1.7 | Table Chairs, Manager Office Desk, Cabinets, Chairs
& 1.9 and Visitors Chair; Workstations Chairs, Cabinets &
Breakout Spaces; CBK IIth Floor Directors and
Assistant Director Office Desk, Cabinets, Meeting Table,
Chairs and Meceting Table Chairs; Sccretary, managers
office desk, cabinets, chairs and visitor’s chairs ;
Workstations and Chairs; Breakout Spaces/Secretary
Space & Waiting Area and Lactation Room

2 Lots 14 Conference Rooms Victory Trading
Company Lid
3 | Lots ik Meeti;té—Raoms B Apicah Furniture Ltd
3 Lot 2 Furniture for Executive Office Furniture Elegance Ltd

13. Prior to award of the subject tender, the Procuring Entity was required
to determine to its satisfaction whether the above selected bid(s) would
qualify to perform the contract satisfactorily by carrying out a due
diligence exercise to cover (@) confirmation of satisfactory delivery of
goods from previous clients, (b) confirmation of existence of a
workshop and office furniture, and (¢) a physical inspection of the

sample furniture.
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14. At the end of the due diligence exercise, the Evaluation Committee
observed that all the responsive bidders met the requirements under
the respective lots except for Lot 1.4 since the proposed conference
table by Victory Trading Company Ltd did not meet the required
specifications and was therefore disqualified from further evaluation
and the second lowest evaluated bidder for Lot 1.4, Apicah Furniture
Ltd was proposed for due diligence and having met all requirements

under the said lot, it was recommended for award.

Evaluation Committee’s Recommendation

15. The Evaluation Committee recommended the award of the subject

tender as follows:

1. Fast Choice Limited

i. Lot 1.1 - 7th Floor Directors and Deputy Director Office,
Office Desk , Cabinets, Meeting Table and Chairs at a
total cost of Kshs. 513,100.00 (Shillings five hundred

thirteen thousand one hundred only) inclusive of VAT;

il. Lot 1.2 - Meeting Table Chairs, Manager Office Desk,
Cabinets, Chairs and Visitors Chair at a total cost of Kshs.
413,750.00 (Shillings four hundred thirteen thousand
séven hundred fifty only) inclusive of VAT;

13



iif.

V.

Vi,

vil.

Lot 1.3 - Workstations Chairs, Cabinets & Breakout
Spaces at a total cost of Kshs. 3,400,200.00 (Shillings
three million four hundred thousand two hundred only)

inclusive of VAT;

Lot 1.5 - CBK 11th Floor Directors and Assistant Director
Office Desk, Cabinets, Meeting Table, Chairs and Meeting
Table Chairs at a total cost of l(.éhs. 671,100.00 (Shillings
six hundred seventy one thousand one hundred only)

inclusive of VAT,

Lot 1.6 - Secretary, managers office desk, cabinets,
chairs and visitor's chairs at a total cost of Kshs.
2 661,000.00 (Shitlirgs two million six hundred sixty one

thousand only) inciusive of VAT;

Lot 1.7 - Workstations and Chairs at a total cost of Kshs.
4,256,900.00 (Shillings four million two hundred fifty six

thousand nine hundred only) inclusive of VAT;

Lot 1.9 - Breakout Spaces/Secretary Space & Waiting
Area and Lactation Room at a total cost of
Kshs.393,200.00 (Shillings three hundred ninety three
thousand two hundred only) inclusive of VAT

14



2. Apicah Furniture Limited
i. Lot 1.4 - Conference Rooms at a total cost of
Kshs.324,000.00 (Shillings three hundred twenty four

thousand only) inclusive of VAT

ii. Lot 1.8 - Meeting Rooms at a total cost of Kshs.
425,000.00 (Shillings four hundred twenty five thousand

only) inclusive of VAT;
3. Furniture Elegance Limited

i. Lot 2 - Furniture for Exea)tive Office at a total cost of
Kshs.568,000.00 (Shillings five hundred sixty eight

thousand only) inclusive of VAT;

Professional Opinion
16.In a Professional Opinion, as a memo dated 1% February 2024
(hereinafter referred to as “the Professional Opinion”), the Deputy
Director Head of Procurement Division, Ms. Zipporah Njambi Thambu
reviewed the manner in which the subject procurement process in the
subject tender was undertaken including evaluation of tenders and due
diligence and confirmed that the Evaluation Committee evaluated the
subject tender using the procedures and criteria as set out in the
Tender Document pursuant to the provisions of the Act and that the

amount quoted by the lowest responsive bidders was within the

15
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estimated budgetary estimate. She concurred with the
recommendations of the Evaluation Committee with respect to award
of the subject tender.

~ 17. Thereafter, the Professional Opinion was approved as recommended
on 2" February 2024.

Notification to tenderers

18. Tenderers were notified of the outcome of evaluation of the subject
tender vide letters dated 8" February 2024.

REQUEST FOR REVIEW NO. 12 OF 2024

19. On 22" February 2024, Karmake Limited and Munshiram Internaticnal
Business Machines iLimited, the Applicant herein, filed a Request for
Review dated 22" February 2024 together with a Supporting Affidavit
sworn on 22" February 2024 by Salina Jepkoech Kertich on behalf of
the Applicant’s Joint Venture in the subject matter (hereinafter referred
to as the ‘instant Request for Review’) through Sigano & Omollo LLP

Advocates seeking the following orders from the Board in verbatim:

a) The Respondents’ decision and notification of successful
bid to the Interested Parties in respect to the tender
number CBK/065/2023-2024 FOR SUPPLY AND

16
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b)

d)

DELIVERY OF ASSORTED FURNITURE FOR CENTRAL
BANK OF KENYA, (RESERVED FOR WOMEN CATEGORY)

be and is hereby annulled and set aside.

The decision and notification of unsuccessful bid dated
8th February 2024 and delivered via email on 8th
February 2024 which was addressed to the Applicant in
the subject tender number CBK/065/2023-2024 FOR
SUPPLY AND DELIVERY OF ASSORTED FURNITURE FOR
CENTRAL BANK OF KENYA, (RESERVED FOR WOMEN
CATEGORY) be and is hereby annulled and set aside.

A declaration be and is hereby issued that the Applicant
satisfied Mandatory Requirement MR3 through the
Certificate of Registration with National Treasury (AGPO)
issued to KARMAKE LIMITED and submitted by the
Applicant in the tender number CBK/065/2023-2024
FOR SUPPLY AND DELIVERY OF ASSORTED FURNITURE
FOR CENTRAL BANK OF KENYA, (RESERVED FOR WOMEN |
CATEGORY). |

The procuring entity be and is hereby directed to re-
admit the Applicant’s bid for evaluation and comparison
of bids at the technical evaluation stage together with
other bidders whose bids were found responsive to the

mandatory requirements.

17



e) Any other relief that the Board may deem fit and just to
grant pursuant to section 11(1) of the Fair Administrative
Action Act.

f) Costs of the Review.

20. In a Notification of Appeal and a letter dated 22" February 2024, Mr.
James Kilaka, the Acting Board Secretary of the Board: notified the 1%
and 2" Respondents of the filing of the Request for Review and the
suspensicn of the procurement proceedings for the subject tender,
while forwarding to the said Respondents a copy of the Request for
Review together with the Board'’s Circular No. 02/2020 dated 24* March
2020, detailing administrative and contingency measures to mitigate
the spread of COVID-19. Further, the Respondents were requested to
submit a response to the Request for Review together with confidential
documents coricerning the subject tender within five (5) days from 22"
February 2024.

21. On 28 February 2024, the 1% and 2™ Respondents, filed through Dr.
Kamau Thugge, CBS a response to the Request for Review in the form
of a letter dated 27" February 2024 together with a physical file
containing confidential documents concerning the subject tender
pursuant to Section 67(3)(e) of the Act.

22. Vide letters dated 28" February 2024, the Acting Board Secretary

notified all tenderers in the subject tender via email, of the existence

18



of the subject Request for Review while forwarding to all tenderers a
copy of the Request for Review together with the Board’s Circular No.
02/2020 dated 24" March 2020. All tenderers in the subject tender
were invited to submit to the Board any information and arguments

concerning the subject tender within three (3) days.

23. On 1%t March 2024, the 1% Interested Party filed through Ms. Maureeen
Ndungu, its Head of Business Generation, a response to the Request

for Review in the form of a letter dated 29" February 2024.

24.Vide a Hearing Notice dated 1% March 2024, the Acting Board
Secretary, notified parties and all tenderers in the subject tender of an
online hearing of the Request for Review slated for 6™ March 2024 at

2.30 p.m, through the link availed in the said Hearing Notice.

25. At the hearing of the instant Request for Review, the Board read out
the pleadings filed by parties in the matter and allocated time for each
party to proceed and highlight its case. Thus, the matter proceeded for

virtual hearing as scheduled.

PARTIES' SUBMISSIONS
Applicant’s Case
26. In his submissions, counsel for the Applicant, Mr. Omollo, relied on the

Request for Review dated 22" February 2024 together with a
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Supporting Affidavit sworn on 22" February 2024 by Salina Jepkoech
Kertich that were filed before the Board.

27. Mr. Omollo submitted that the substance of the instant Request for
Review is that the Applicant participated in the subject tender as a joint
venture and was disqualified on the purported basis that one of the
joint venture members did not submit a copy of an AGPO certificate.
Counsel submitted that the Tender Document did not expressly contain
provisions requiring that every member of a joint venture must provide
an AGPO certificate.

28. Counsel referred the Board to (a) page 3 of the Applicant’s Bundle of
Documents which entailed a checklist of document: required to form the
bid decument and read out the provision under No.3 Checkiist of
mandatory requirements that must be submitted with the bid which
requires bidders to Submit a valid copy of certificate of registration
with National Treasury (AGPO) under Womer: Category’; (b)page 30 of
the Applicant’s Bundle of Documents which entailed the Preliminary
Evaluation parameters and read out MR 3 which required bidders to
‘Submit a valid copy of certificate of registration with National Treasury
(AGPO) under Women Category’and the document to be provided was
a 'Certificate of registration with National Treasury (AGPO)".

29. Mr. Omollo submitted that ITT 3.1 of the Tender Document permitted
tenderers to submit bids as a joint venture. He argued that the

provisions of ITT 3.1 of the Tender Document provides that any
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combination of the firms stipulated therein could form a joint venture
for purposes of bidding in the subject tender and questioned where a
state-owned enterprise or institution could get an AGPO certificate
other than if it came into a joint venture with another entity registered
under AGPO to enable it participate in the bidding process. Counsel
pressed on that the wording of the bidding document was that a bidder
was required to provide a certificate of registration with the National
Treasury and in the circumstances herein, parties constituting a joint
venture came together to bid in the subject tender and one of the party

had an AGPO certificate as was provided in its bid document.

30. Counsel submitted that in the absence of a specific requirement in the
Tender Document that each member constituting the joint venture
ought to have an AGPO certificate and where a bidder submits an AGPO
certificate for one of their members, they will have met the
.preliminary/mandatory requirement under the evaluation criteria.
Counsel indicated that there was no material departure by the Applicant
from the requirements in the Tender Document because an AGPO
certificate was supplied in the Applicant’s bid documents for purposes

of meeting the evaluation criteria.

31. Mr. Omollo submitted that the purpose of a joint venture in public
procurement has always been for parties to augment their experience
and qualifications and as such, the lead party in the Applicant’s joint
venture having submitted an AGPO certificate, there is no basis for the

Applicant’s bid to be disqualified on allegation of failure to meet the

21



evaluation criteria under MR3. Counsel pointed out that the provisions
under Regulation 5(2)(b) of the Public Procurement and Disposal
(Preference and Reservations) Regulations, No. 33 of 2015 relied upon
by the Respondents in their response have since been repealed
following enactment of the Public Procurement and Asset Disposal
Regulations 2020 (hereinafter referred to as “"Regulations 2020") which
provides for preference and reservations in procurement whereby it is
not the case that a bidder can only benefit from preference and

reservations only if it is registered by the National Treasury.

32. Mr. Omollo referred the Board to the provisions of Regulation 148 of
Regulations 2020 and argued that it was not strange in the current
circumstances for a contractor to seek to benefit from the preference
scheme on the basis of a joint venture. He further referred the Board
to the provisions of Regulation 145 (2) and (3) of Regulations 2020 and
submitted that the essence of the said provisions is that all micro and
medium enterprise groups that are registered shall be automatically
included in the list of registered suppliers of a procuring entity which

includes the Procuring Entity herein.

33. Counsel reiterated that nothing stopped an entity registered under
AGPO like Karmake Limited to enter into a joint venture as permitted
under ITT 3.1 of the Tender Document for it to meet the other
requirements of the Tender Document noting that the checklist availed

in the Tender Document contained technical requirements and not all
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registered entities met those requirements hence the need of entering

into a joint venture arrangement.

34. In support of his arguments, Mr. Omollo relied on a South Africa
decision in Givil Application No. 0115 of 2021 Fisher Consulting Joint
Venture v Ministry of Public Works. He urged the Board to allow the

Request for Review as prayed.

Respondents’ Case
35. In her submissions, Ms. Imende made an application to amend the
Respondents response dated 27" February 2024 in terms of reference
~ to the applicable statutory provision and replace the set out provision
with Regulation 145(3) of Regulations 2020. There being no objection

- the same was allowed.

36. Ms Imende pointed out that the uncontested facts in the instant
Request for Review were that the subject tender was under AGPO
category, bidders were required to submit an AGPO certificate under
the category of women, that the Applicant presented a joint bid under
a joint venture which was unincorporated and presented by separate
entities and that one of the bidders under the Applicant’s joint venture

did not present an AGPO certificate.

37. Counsel submitted that the issue for determination would be what was
the consequence of failure by one member of the joint venture to

submit an AGPO certificate as required under MR3 of the evaluation
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criteria. She argued that the requirement for AGPO certificate was a
statutory requirement and relied on the provisions at Regulation 145(1)
& (3) of Regulations 2020 in support of her argument. She pressed on
that the persons referred to under the said provisions were persons
who were looking to benefit under preference and reservation schemes
being disadvantaged groups categorized under the AGPO programme

being youth, women and persons living with disability.

38. Ms. Imende submitted that the subject tender was brought under the
AGPO programme and for a bidder to participate, the first requirement
was for it to fulfil a statutory requirement and it had to be categorized
as falling under the disadvantaged groups. She further submitted that
unlike a situation where there exists a foreign contractor and a local
contractor, the current circumstances go into the spirit of why the
AGPO programme was established in the first place which was to

benefit the marginaiized and disadvantaged groups.

39. Counsel argued that the implication of having qualifications by
association is having parties who are not part of the marginalized
groups benefitting and parties who have not fulfiled a statutory
requirement being admitted from the onset. In support of her
argument, she drew a parallel with the statutory requirement that for
bidders to be considered eligible, they must have in place a tax

compliance certificate.
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40. Ms. Imende further argued that where a joint venture is
unincorporated it is deemed as two separate entities who must
individually meet statutory requirements. She pointed out that it was
clear from the Tender Document that the liability in a joint venture
would be joint and several and by extension so would be the benefit
and as such if the benefit would be joint and several, both parties would
benefit equally or to the extent of their joint venture arrangement and
it was mandatory for them to bring themselves within the parameters
of the disadvantaged group under the preference and reservation

scheme.

41. Counsel submitted that the anomaly that the instant Request for
Review if allowed would occasion is where an Non registered AGPO

- bidder would simply get a party certified under AGPO category to bid
and this would defeat the purpose for which the regulations were
enacted. She further submitted that the requirement for bidders to
submit their AGPO certificate was statutory in nature and the
Respondents did not have the discretion to allow one party to comply
and another not to comply hence all parties in the joint venture had to

comply.

42. On the allegation by the Applicant on importation of an extraneous
evaluation criteria in evaluating the Applicant’s tender, Ms. Imende
reiterated that the issue for statutory compliance speaks for itself and

the only reason why the Applicant was disqualified is that it failed to
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meet a statutory requirement being certified as a member of the AGPO

programme and in particular,the women category.

Applicant’s Rejoinder
43. In a rejoinder, Mr. Omollo addressed the comparison made on bidders
being required to have a tax compliance certificate to be considered
eligible tenderers and argued that the requirement for a Tax
Compliance Certificate is an eligibility issue under the provisions of
Section 55 of the Act and the issue of AGPO registration is not provided

for therein and has no relevance to the circumstances before the Board.

44, Counsel submitted that unless the Tender Document specifically stated
that in the event of a joint venture, every member constituting the
joint venture ought to be AGPO qualified , then that is the manner in
which the tender ought to have heen evaluated and in the absence of
the said requirement, the Applicant met the criteria by submitting its
AGPO certificate of its lead partner.

CLARIFICATIONS

45. When asked by the Board to clarify on his understanding of the
provisions of ITT 3.1 and 3.11 under the Tender Data Sheet (TDS) of
the Tender Document, Mr. Omollo submitted that procurement
requirements are special in nature and have several layers such as
eligibility requirements under preliminary evaluation, technical

evaluation and financial evaluation, and in the current circumstances,
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the Tender Document allowed for joint ventures and the requirement
under MR3 was for a bidder to submit a valid copy of AGPO certificate
of registration. He further submitted that in evaluation of bids, bids that
have substantially complied without material deviation ought to
progress to the next stage of evaluation and the Applicant’s tender
having submitted a valid AGPO certificate was substantially responsive.

46. Upon enquiry by the Board on whether the second party in the
Applicant’s joint venture was a qualified party for purposes of Section
72 of the Act read with Regulations 145 and 146 of Regulations 2020
and provisions of the Tender Document and noting the structure of its
joint venture, Mr. Omollo submitted that according to Regulation 148
of Regulations 2020 a foreign contractor can benefit under preference
and reservation schemes where it enters into a joint venture and
conversely, the circumstances in the instant Request for Review relates
to a situation where the lead partner is an AGPO registered entity and
there being other requirements that it was required to meet to be
awarded the subject tender nothing prevented it from getting into a
joint venture with another entity to help it meet the other requirements
of the tender document and as such where the other member in the
Applicant’s joint venture is a local contractor it can benefit under the
preference scheme by virtue of Regulation 145 (2)(a) of Regulations
2020. Counsel argued that if a foreign entity could benefit under a
preference scheme under a joint venture with a local contractor,
nothing prevented the Applicant under joint venture from benefiting
under the preference scheme as provided under Regulation 145(2)(a)
of Regulations 2020.
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47.0n her part, Ms. Imende submitted that Regulation 148(1) of
Regulations 2020 is not devoid of a qualification requirement such that
where the foreign contractor is entering into a joint venture with a local
contractor, it benefits only where the Kenyan citizens have majority
shares. She further submitted that this was not a case of substantive
compliance or lack thereof but of a statutory compliance buttressed by
Regulations 145 (2)(b) of Regulations 2020.

48. Upon enquiry by the Board as to whether the Applicant can be
considered to have qualified under MR3 of the Preliminary Evaluation
criteria in Tender Document in view of provisions of Section 157 (6) of
the Act, Mr. Omollo submitted that the evidence of eligibility in the
subject tender was submission of an AGPO certificate hence if the
Applicant had an incorporated Joint Venture, it would be required to
submit documents showing it had an AGPO certificate in its own name
and the Applicant being an unincorporated Joint Venture where the
lead partner submitted its AGPO certificate, the other party remained
bound by the said certificate presented by the lead partner.

49. At the conclusion of the online hearing, the Board informed parties
that the instant Request for Review having been filed on 22" February
2024 was due to expire on 14" March 2024 and that the Board would
communicate its decision on or before 14" March 2024 to all parties to

the Request for Review via email.
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BOARD'’S DECISION

50. The Board has considered each of the parties’ cases, documents,
pleadings, oral and written submissions, list and bundle of authorities
together with confidential documents submitted to the Board by the
Respondents pursuant to Section 67(3)(e) of the Act and finds the

following issues call for determination.

A. Whether the Procuring Entity’s Evaluation Committee
in disqualifying the Applicant’'s tender at the
Preliminary Evaluation stage acted in breach of the
provisions of the Tender Document, Section 80(2) of
the Act and Article 227(1) of the Constitution;

B. What orders should the Board grant in the

circumstances?

Whether the Procuring Entity’s Evaluation Committee in
disqualifying the Applicant’s tender at the Preliminary Evaluation
stage acted in breach of the provisions of the Tender Document,
Section 80(2) of the Act and Article 227(1) of the Constitution;

51. The Applicant was notified vide a letter of Notification of the subject
tender dated 8% February 2024 that its bid was unsuccessful in the
subject tender having been disqualified at the Preliminary Evaluation

stage. The said letter reads in part:
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""""""""""""""""""""""""""""""""""""""""""""

This is in reference to the above tender in which you
participated. We wish to notify you that your bid was
unsuccessful since it did not comply with the Mandatory
Requirement MR3; You submitted a bid as a joint venture and
failed to attach a copy of certificate of registration with
National Treasury (AGPO) under Women Category for MIBM as
was required in the tender document. In this regard, the bid
was not progressed further i.e. Technical and Financial

evaluation.

llllllllllllllllllllllllll

52. There is no doubt that the letter of Notification in the subject tender
dated 8% February 2024 is the trigger that set off the instant Request

for Review.

53. The Applicant contends that the Respondent acted unfairly and
irrationally by disqualifying the Applicant on the basis that it did not
comply with mandatory requirement MR3 yet the said provision did not
stipulate that each member of the joint venture must meet the said
provisions. The Applicant further contends that the Respondents
breached Section 79 of the Act by failing to find that the Applicant’s bid
was substantially responsive to the requirements of the Tender
Document considering that its lead partner in the joint venture namely
KARMAKE Limited duly satisfied mandatory requirement MR3. It is the
Applicant’s case that the Respondents are in breach of Section 80(2) of

30



the Act since it applied an extraneous evaluation criteria in evaluating
its tender at the preliminary evaluation stage in relation to submission
of a certificate of registration with National Treasury (AGPO) under
mandatory requirement MR3 which did not stipulate that each member

of the joint venture must meet the said requirement.

54. On the other hand, it is the Respondents’ case that the Applicant’s
tender failed to meet mandatory requirement MR3 under the
preliminary evaluation stage which was a statutory requirement and as
such, each and every bidder seeking to benefit under the preference
and reservation scheme in the subject tender was obligated to register
with the AGPO program and there would be no registration under
proxy. The Respondents contend that the subjett tender was reserved
for women under the AGPO program and for a bidder to be considered
eligible, it had to fall under the stipulated category whether it submitted
its bid as an individual or through a joint venture. It is the Respondents’
case that the Applicant’s tender was non-responsive as stipulated under
Section 79(1) of the Act and the Evaluation Committee adhered to the
set out evaluation criteria in the Tender Document and complied with
the provisions of the Constitution and the Act.

55. The Board is cognizant of Article 227 of the Constitution which provides
as follows:

"227. Procurement of public goods and services
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(1) When a State organ or any other public entity
contracts for goods or services, it shall do so in

accordance with a system that is fair, equitable

transparent, competitive and cost-effective.

(2) An Act of Parliament shall prescribe a framework
within which policies relating to procurement and
asset disposal shall be implemented and may provide

for all or any of the following —

- ) S —
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56. Section 80 of the Act is instructive on how evaluation and comparison
of tenders should be conducted by a procuring entity as follows:

"80. Evaluation of tender

(1) The evaluation committee appointed by the
accounting officer pursuant to Section 46 of
the Act shall evaluate and compare the
responsive tenders other than tenders

rejected.

2) The evaluation and comparison shall be done

using the procedures and criteria set out in the
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tender documents and, in the tender for
professional services, shall have regard to the
provisions of this  Act and statutory
instruments issued by the relevant
professional associations regarding
regulation of fees chargeable for services

rendered.

(3) The following requirements shall apply with
respect to the procedures and criteria
referred to in subsection (2)-

(a) the criteria shall, to the extent
possible, be objective and
quantifiable;

(b) each criterion shall be expressed so
that it is applied, in accordance with
the procedures, taking into
consideration price, quality, time
and service for the purpose of

evaluation; and

57. Section 80(2) of the Act as indicated above requires the Evaluation
Committee to evaluate and compare tenders in a system that is fair

using the procedures and criteria set out in the Tender Document. A
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system that is fair is one that considers equal treatment of all tenders
against a criteria of evaluation known by all tenderers since such
criteria is well laid out for in a tender document issued to tenderers by
a procuring entity. Section 80(3) of the Act requires for such evaluation
criteria to be as objective and quantifiable to the extent possible and
to be applied in accordance with the procedures provided in a tender
document.

58. Section 79(1) of the Act provides for responsiveness of tenders as

follows:
“(1) A tender is responsive if it conforms to all the eligibility
and other mandatory requirements in the tender

documents.”

59. Responsiveness serves as an important first hurdle for tenderers to
overcome. From the above provision, a tender only qualifies as a
responsive tender if it meets all eligibility and mandatory requirements
set out in the tender documents. In the case of Republic v Public
Procurement Administrative Review Board & another; Premier
Verification Quality Services (PVQS) Limited (Interested
Party) Ex Parte Tuv Austria Turk [2020] eKLR the High Court
stated that:

“In public procurement regulation it is a general rule that
procuring entities should consider only conforming,
compliant or responsive tenders. Tenders should comply

with all aspects of the invitation to tender and meet any
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other requirements laid down by the procuring entity in
its tender documents. Bidders should, in other words,
comply with tender conditions; a failure to do so would
defeat the underlying purpose of supplying information
to bidders for the preparation of tenders and amount to
unfairness if some bidders were allowed to circumvent
tender conditions. It is important for bidders to compete
on an equal footing. Moreover, they have a legitimate
expectation that the procuring entity will comply with its
own tender conditions. Requiring bidders to submit
responsive, conforming or compliant tenders also
promotes objectivity and encourages wide competition
in that all bidders are required to tender on the same

work and to the same terms and conditions.”

60. The Board notes that Regulation 74(1) of Regulations 2020 provides
that:
“"74. Preliminary evaluation of open tender
(1) Pursuant to section 80 of the Act and upon opening of
tenders, the evaluation committee shall first conduct a
preliminary evaluation to determine whether—
(a) a tenderer complies with all the eligibility
requirements provided for under section 55 of the
Act;
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(b)

(c)

(d)

(e)

U,

(9)
(h)

the tender has been submitted in the required
format and serialized in accordance with section
74(1)(i) of the Act;

any tender security submitted is in the required
form, amount and validity period, where
applicable;

the tender has been duly signed by the person
lawfully authorized to do so through the power of
attorney;

the required number of copies of the tender have
been submitted;

the tender is valid for the period required;

any required samples have been submitted; and
all required documents and information have been

submitted.

61. Considering the above provisions of the Act, the Regulations 2020 and

case law it is clear that evaluation of tenders is only carried out in

accordance with the criteria and procedures set out in the Tender

Document and that mandatory requirements cannot be waived. In this

instance, the Evaluation Committee was under an obligation to evaluate

the Applicant’s tender using the procedures and criteria set out in the

Tender Document having regard to provisions of the Act and the

Constitution. A laid out evaluation criteria must, to the extent possible,

be objective and quantifiable.
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62. Turning to the circumstances of the instant Request for Review, we

note that the Tender Document provided as follows:

63. Clause No. 3 at page 2 of the Tender Document under the Checklist of

Mandatory Requirements that must be submitted with the bid reads:

A\

No.

Requirements

Bidder to confirm and
Check/Tick ()

llllllllll

lllllllllllll

Submit a valid copy
of certificate of
registration with
National Treasury
(AGPO) under
Women Category

64. Clause 1 of the Invitation to Tender (ITT) by Central Bank of Kenya at

page 5 of the Tender Document reads:

"1. The Central Bank of Kenya invites sealed tenders for

supply and delivery of Assorted furniture for Central

Bank of Kenya from women owned enterprises

registered under Access to Government Procurement

Opportunities (AGPO).
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65. ITT 32.5 of Section I: Instructions to Tenderers at page 14 of the
Tender Document reads:

"Where it is intended to reserve a contract to a specific

group of businesses (these groups are Small and Medium

Enterprises, Youth Enterprises and Enterprises of
persons living with disability, as the case may be), and

who are appropriately registered as such by the

authority to be specified in the TDS, a procuring entity

shall ensure that the invitation to tender specifically

indicates that only businesses or firms belonging to the

specified group are eligible to tender as specified in the

TDS. No tender shall be reserved to more than one group.
If not so stated in the Tender documents, the invitation

to tender will be open to all interested tenderers.”

66. ITT 3.11 of Section II- Tender Data Sheet (TDS) at page 19 of the

Tender Document reads:

ITT Reference | Particulars of Appendix To Instructions To

Tenders

ITr3.11 Tenderers shall be required to be registered
with the National Treasury under AGPO

(Women Category)

67. Mandatory Requirement No. 3 (referred to as “MR3") of Stage 1:
Preliminary Examination Parameters (Mandatory Requirements) of
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Section III- Evaluation and Qualification Criteria at page 23 of the

Tender Document provides:

“"Preliminary Examination Parameters (Mandatory

Requirements)- Stage 1 of the Evaluation

S/N Mandatory Eligibility | Documents | Compliance
criteria to be| (YES or NO)
provided
MR3 Submit a valid copy of| Certificate
certificate of | of
registration with | registration
National Treasury | with
(AGPO) under Women | National
Category Treasury
(AGPO)

68. Our interpretation of the above provisions of the Tender Document is

that (a) the subject tender was reserved for women owned enterprises

which are specifically registered under Access to Government

Procurement Opportunities (AGPO), (b) a tenderer in the subject tender

was required to be registered with the National Treasury under AGPO

(Women Category), and (c) for a tenderer to be considered eligible

under the preliminary examination parameters, it had to submit a valid

copy of certificate of registration with National Treasury (AGPO) under

Women Category.
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69. It is not lost to us that ITT 3 of Section I: Instructions to Tenderers at
page 1 of the Tender Document provided for who an eligible tenderer
was in the subject tender. ITT 3.1 allowed for bidders to bid as joint
ventures as follows:

"3.1 A tenderer may be a firm that is a private entity, an
individual, a state-owned enterprise or institution
subject to ITT 3.7, or any combination of such entities in
the form of a joint venture (JV) under an existing
agreement or with the intent to enter into such an
agreement supported by a letter of intent. Public
employees and their close relatives (spouses, children,
brothers, sisters and uncles and aunts) are not eligible to
participate in the tender.

In the case of a joint venture, all members shall be jointly
and severally liable for the execution of the contract in
accordance with the Contract terms. The JV shall
nominate a Representative who shall have authority to
conduct all business for and on behalf of any and all the
members of the JV during the Tendering process and, in
the event the JV is awarded the Contract, during contract
execution. The maximum number of JV members shall be
specified in the TDS.”

70. Further, ITT 3.1 of Section II — Tender Data Sheet (TDS) at page 19

of the Tender Document provides:

A\Y

40



ITT Particulars of Appendix To Instructions

Reference To Tenders

ITT 3.1 Maximum number of members in the
Joint Venture (JV) shall be : two (2)

71. The Applicant in the instant Request for Review submitted its bid in
the subject tender as an unincorporated joint venture comprising of
Karmake Limited and Munshiram International Business Machines
Limited. In compliance with mandatory requirement MR3, we note that
the Evaluation Committee observed that the Applicant submitted a valid
copy of certificate of registration with National Treasury (AGPO) under
Women Category for Karmake Limited but did not submit a valid copy
of certificate of registration with National Treasury (AGPO) under
Women Category for Munshiram International Business Machines
Limited.

72. During the hearing, it was the Applicant’s argument that the Tender
Document did not expressly require for each member of a joint venture
to submit certificate of registration with National Treasury (AGPO)
under Women Category and having submitted the AGPO certificate of
its lead member in the joint venture, its tender ought to have been
considered substantially responsive with regard to mandatory
requirement MR3 and progressed for further evaluation. The question
that then comes up for our determination is whether all members of a

joint venture submitting bids in the subject tender were required to
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comply with Mandatory Requirement No. 3 of Stage I: Preliminary
Examination Parameters (Mandatory Requirements) of Section III-
Evaluation and Qualification Criteria at page 23 of the Tender

Document.

73. We note that both the Applicant and Respondents in their submissions
before the Board made reference to the provisions of Section 157 of
the Act on Preference and Reservation in Procurement and Regulations
145, 146 and 148 of Regulations 2020.

74. Section 2 of the Act describes:
"disadvantaged group” to mean persons denied by
mainstream society access to resources and tools that
are useful for their survival in a way that disadvantages
them or individuals who have been subjected prejudice
or cultural bias because of their identities as members of
groups or categories of persons without regard to their
individual qualities, and includes enterprises in which a
majority of the members or shareholders are youth,
women, persons with disability or categories as shall be

prescribed;
“preference” to mean the right or opportunity to select a

tenderer from an identified target group that is

considered more desirable than another;
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“reservations” to mean exclusive preference to procure
goods, works, and services set aside to a defined target

group of tenderers within a specified threshold or region;

75. Section 157(1) of the Act provides that:
“"Candidates shall participate in procurement
proceedings without discrimination except where
participation is limited in accordance with this Act and

the regulations.”

76. Further, Section 157(6) of the Act provides that:
“To qualify for a specific preference or reservation, a
candidate shall provide evidence of eligibility as

prescribed.”

77. The import of the above provisions is that a bidder may participate in
procurement proceedings without discrimination except where such
participation is limited and such limitation may be as a result of a
specific/exclusive preference and reservation where in such an
instance, the bidder must provide evidence of eligibility to participate

in the specific or exclusive preference and reservation scheme.
78. We note that Regulation 145 of Regulations 2020 provides for the

eligibility criteria in considering whether a bidder is qualified to benefit

from a preference and reservation scheme as follows:
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"(1) A person shall be qualified to benefit from
preference and reservation scheme, if that person meets
the requirements of section 55 of the Act.

(2) A person shall not be qualified to benefit from a
preference and reservation scheme-

(a) as a contracting firm, unless that person is qualified
as a local contractor or a citizen contractor; or

(b) as a micro enterprise or an enterprise owned by a
disadvantaged group, unless that person is registered by
the National Treasury as such upon application.

(3) All small, micro and medium enterprise groups or
disadvantaged groups that have been registered by the
National Treasury shall automatically be included in the
list of registered suppliers of a procuring entity upon
submission of the National Treasury Registration
Certificate.

79. In essence, a bidder is eligible to qualify to benefit from a preference
and reservation scheme where such bidder (a) has met the
requirements of Section 55 of the Act, (b) such bidder is a local or
citizen contractor, (c) being a micro enterprise or an enterprise owned
by a disadvantaged group is registered by the National Treasury upon
application, and (d) being a registered small, micro and medium
enterprise groups or disadvantaged groups that is registered by the

National Treasury shall be automatically included in the list of
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registered suppliers of a procuring entity upon submission of the

National Treasury Registration Certificate.

80. Turning to the circumstances in the instant Request for Review, it is -
evident that the Tender Document provided for preference and
reservation in that the invitation for submission of tenders was
addressed to women owned enterprises registered under Access to
Government Procurement Opportunities (AGPO). In our considered

view, this simply meant that all qualified and interested bidders

responding to the subject tender had to be registered with the National
Treasury under Access to Government Procurement Opportunities

(AGPO) Women Category irrespective of whether a bidder was bidding

as an individual or in a joint venture, such as the Applicant herein.

81. We have considered the Applicant’s reliance on the provisions of
Regulation 148 of Regulations 2020 in support of its case which
provides:

“(1) A foreign contractor may benefit from a preference
and reservation scheme where it enters into a joint
venture or subcontracting arrangements, as evidenced
by written agreement, with a firm that is registered in

Kenya and where Kenyan citizens have majority shares.”

82. It is our considered opinion that a distinction must be drawn from the
provisions of Regulations 148 of Regulations 2020 and Regulation 145

of Regulations 2020 in view of the subject tender since it is very clear
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from the provisions of the Tender Document that the subject tender
was reserved specifically for women owned enterprises registered
under Access to Government Procurement Opportunities (AGPO) and
made_no"reference to foreign contractors. In allowing an enterprise
that is not registered‘ under Access to Government Procurement
Opportunities (AGPO) Women Category to ride on its joint venture’s
partner’s registration certificate would be a contravention of the
provisions of Regulation 145 of Regulations 2020 as it was not the
intention of the law for a bidder to qualify on behalf of others and this
would go against the very noble purpose of why the preference and
reservation was put in place. Further, pursuant to Section 72 of the Act,
it is the responsibility of every contractor, supplier and consultant to

comply with the provisions of the Act and Regulations 2020.

83. We are therefore not persuaded by the Applicant’s argument to
consider the non-conformity in its bid document as immaterial and to
find that its tender was substantially responsive as doing so would
affect the competitive position of other tenders under the preference
and reservation scheme in the subject tender considering the fact that
public procurement espouses the principle of fairness and competition
which requires that participating tenderers should compete on equal
footing and as such, any non-compliance on any mandatory
requirement calls for the automatic disqualification of the non-

compliant tender.
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84. In view of the foregoing, we are left with the inevitable conclusion that
the Applicant failed to comply with Mandatory Requirement No. 3 of
Stage I: Preliminary Examination Parameters (Mandatory
Requirements) of Section III- Evaluation and Qualification Criteria at

page 23 of the Tender Document.

85. In the circumstances, the Board finds that the Applicant’s tender was
properly evaluated in accordance with the provisions of the Tender
Document, Section 80(2) of the Act and Article 227(1) of the

Constitution.

What orders should the Board grant in the circumstances?

86. We have established that the Procuring Entity’s Evaluation Committee
evaluated the Applicant’s tender in accordance with the provisions of
the Tender Document, Section 80(2) of the Act and Article 227(1) of

the Constitution.

87. The upshot of our findings therefore is that the instant Request for

Review fails for lacking in merit.

FINAL ORDERS

88. In exercise of the powers conferred upon it by Section 173 of the Public
Procurement and Asset Disposal Act, No. 33 of 2015, the Board makes
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the following orders in the Request for Review dated 22" February
2024 and filed on even date:

A. The Applicant’s Request for Review dated 22" February 2024

and filed on even date be and is hereby dismissed for lacking
in merit.

B. Given the findings herein, each party shall bear its own costs
in the Request for Review.

Dated at NAIROBI this 14" Day of March 2024.

SECRETARY

PPARB PPARB
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