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SCHEDULE 1
FORM 4

REPUBLIC OF KENYA

PUBLIC PROCUREMENT COMPLAINTS, REVIEW AND APPEALS BOARD

APPLICATION NO. 31/2006 OF 6% JUNE, 2006
BETWEEN

TADECO LIMITED (APPLICANT)
AND
DISTRICT TENDER COMMITTEE TANA RIVER DISTRICT
(PROCURING ENTITY)

Appeal against the decision of the Tender Committee of Tana River District
dated the 21st day of April, 2006 in the matter of Tender No. TRD/25/2005-
2006 for Construction of an Outpatient Block at Ngao Sub-District Hospital.

BOARD MEMBERS PRESENT

Mr. Richard Mwongo - Chairman
Mr. Adam S. Marjan - Member
Mr. P. M. Gachoka - Member
Eng. D. W. Njora - Member
Ms. Phyllis N. Nganga - Member
Mr. John W. Wamaguru - Member
Mr. Joshua W. Wambua - Member

Mr. Kenneth N. Mwangi - Secretary




PRESENT BY INVITATION

Applicant - Tadeco Limited

Mr. Marani Anthony Paul - Director

Mr. John Mati - Director

Procuring Entity - Tana River District Tender Committee
Mr. Kiprotich Rop - Senior District Officer

Mr. J. M. Kamau - District Works Officer

Mr. Rhova Dhidha - Senior Store Keeper

Interested candidate

Mr. Aloice Mutie - Accountant, A. A. Bayusuf & Sons Ltd
In Attendance

Ms. P. K. Ouma - Secretariat

BOARD'’S DECISION ON THE ISSUE OF JURISDICTION

Upon hearing the representations of the applicant and the Procuring Entity
and upon considering the documents before us the Board hereby decides as

follows: -

The Procuring Entity raised a Preliminary issue under Regulation 40(3) of the
Exchequer and Audit (Public Procurement) Regulations 2001 that the Board
has no jurisdiction to hear the appeal because a contract had been signed

between the Procuring Entity and the successful bidder.
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The Procuring Entity took the Board through the process that was used
leading up to the signing of the contract. After evaluation on 20t April, 2006,
the District Tender Committee awarded the tender on 21st April, 2006. The
secretariat of the District Tender Committee manned by Mr. Rhova Dhidha, a
Senior Storekeeper, then advised the client Ministry that the purchase may be
entered into by 12t May, 2006. This period was 21 days from the date of the
District Tender Committee award. He thought that was the appeals window
period. Mr. Dhidha, however admitted at the hearing that the twenty-one
day period should have begun to run from the date of notification of award
to the successful and the unsuccessful bidders. He said he misunderstood the
Regulation. He also admitted that no notification of award was given to all

other bidders other than the successful bidder.

The Procuring Entity handed over the site to the successful bidder on 19%
May, 2006 and the contract was signed on 234 May, 2006. The Board perused
a copy of the contract and confirmed that it was signed and attested. Further,
the Procuring Entity stated that about 60% of the works had already been
performed pursuant to the contract. This included works done and materials

on site.

The Applicant argued, in reply, that Regulation 40(3) applies only where the
contract has been signed without breach of the Regulations. In other words,
that administrative review of acts and omissions leading to the signing of a
contract can only be ousted where there has been proper notification of

award under Regulation 33(1).




The Applicant also sought confirmation that there was a signed contract and
this was shown to them at the hearing. In addition, the Applicant stated that
they came to know of the tender award when they noticed the works going
on at the site. The Applicant confirmed that construction had been
completed up to lintel level. The applicant therefore admitted that a contract

was in existence.

We have considered the parties arguments carefully. We find that Regulation

40(3) is very clear. It provides as follows: -

“Once the Procuring Entity has concluded and signed a contract with

the successful tenderer, a complaint against an act or omission in the

process leading up to that stage shall not be entertained through

administrative review”(emphasis ours)

There is no doubt that the case before us falls squarely within Reg. 40(3).
There is a contract in place and works have been on-going. It is irrelevant
that irregular acts or omissions leading to contract signing may have
occurred. The law is clear that the Board has no jurisdiction to disturb an
existing contract. The remedy for irregularities leading up to the signing of
the contract lie elsewhere. For example, if the Procuring Entity has
unlawfully or irregularly entered into a contract the enforcement provisions

of Regulation 46(1) may be applicable.

We have noted that the procurement was overseen by Mr. Dhidha, a Senior
Store Keeper. He admitted that his training and experience is not to the level

of that of a procurement officer. We are satisfied, however, that this is a case
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where there was insufficient capacity in the procurement unit of the
Procuring Entity. This may possibly explain the irregularities leading to the
signing of the contract. Nevertheless, we find that a contract having been
concluded, signed and performed, the Board has no jurisdiction to hear the

appeal.
Accordingly the appeal is hereby dismissed.

In conclusion we wish to make the following observations on the tender

- process herein, for appropriate action by the Public Procurement Directorate.

1. There was no communication to the unsuccessful bidders, even up to
the time of hearing of this appeal, contrary to Regulation 33(1).
Regulation 33(1) requires that both the successful and unsuccessful

bidders be notified simultaneously.

2. The Procuring Entity counted the 21 days for the appeal window

from the date of award of tender. This is a further breach of

Regulation 33(1) which requires that the appeal window should start

® running from the date of notification of the award to bidders.

3.  The Technical Evaluation Report is signed by one officer. During the
hearing, the representative of the Ministry of Roads and Public
Works stated that the technical evaluation was done by three officers
but there is no indication in the evaluation report that any other

officer participated in this exercise.



The Board notes that there is technical capacity deficiency in the
procurement unit of the District. The procurement duties are
currently handled by a senior storekeeper who also acts as the
Secretary to the District Tender Committee. The officer admitted
during the hearing of the appeal that he does not have capacity to
deal with the procurement issues. There is a need to address the
issue of building up the procurement capacity of the District

urgently.

The copy of the bid security of the successful tenderer submitted by
the Procuring Entity has only the stamp of Tavez Connections Ltd
and no stamp of National Bank of Kenya. The representative of the
Ministry of Roads and Public Works stated that the original bid
security was returned to the successful tenderer but they retained a
copy of the same. A copy of the bid bond issued by national Bank of
Kenya should be submitted to the Director of Public Procurement for

further verification.

Dated at Nairobi on this 10t day of July, 2006

Signed Chairman

Signed Secretary
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SAAB GRINTEK DEFENCE (PTY) LTD. (FORMERLY GRINTEK
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Appeal Against the decision of the Tender Committee of the Ministry of State
for Defence (DOD) dated the 6" day of April, 2006. in the matter of Tender
No. DOD/SYS/CNRS/001/2005/2006 for the Supply of Combat Net Radios,
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IN ATTENDANCE
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Mr. John Katiku
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Mr lmeph Mbal
Mr. Collins Omondj

Procuring Entity

Mr. Boniface Misera
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- Secretariat

- Secretariat
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Reple%entdtwe
Representa_tlve

Representative

Chief Procurement Ofﬁcer

Ministry of State for Defence
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‘Adv oeate Rohde & Schwau i

Sales Dneetor Hamq RF Commumcatlons
Representatwe Tddlran Commumcdtmns i 1

Representatwe Iadlrcm Commumcatlons 4

RULING ON PRELIMINARY ISSUE AS TO WHETHER THE

APPL[CANT WAS PROPERLY BEFORE THE BOARD

lhe Applleant lodg,ed an appeal dgamst the awald ot the Proeurmg Entity in
lespeet of. the a orementloned tender tor the Suppl OI Lolnbat Net Radlos
Lombat Net Radm Imerl‘ace Umts Fleld Computers and Rechargeabl
Balterles The procurement was an 111ternat10nal tender conducted through the
Rew 1eted Iendenno Methoc attel authority had been Sought and obtamed
fmm the Publle Plocurement Dlrectorate On 16Ih Ianuary 2006 tenders were

mwted from four (4) pre quallﬁed manufdeturers/dedlels namely - j‘



1) Tadiran Communications [.td.
i) Harris RF Communications,
iii)  Grintek Communications GCS, and
iv)  Rohde & Schwarz

The list of items required for supply was as follows:-

No. Item Description Qty
l HE/(VHF) Manpack 126
2 HI* Vehicular 130
3 HF Base Station 80
4 VHF Hand Held 362
5 VHF Manpack 210
6 VHF Vehicular 186
7 VHF Base Station 47
8 UHF Manpack 23
. 9 UHF Vehicular 16
10 CNRI 15
11 Ruggedized Laptop Computers 15
12 | Field Generators 45 |

Tenders were closed/opened on 27" February 2006 at 10:00 a.m., in the

presence of all interested candidates.

The tender evaluation was carried out by the Procuring Entity’s Special
Technical Evaluation Committee, which compiled its report on 15" March,

2006 and recommended the award of the items to the most responsive bidders.
On the basis of the Special Technical Evaluation Report, the Defence Tender
Committee. at its Meeting No. 21/05/06, held on 6 April 2006, awarded the

tender to:-

1) Tadiran Communications Ltd; and

i1) Harris RF Communications

(U]




Doeuments submjtted by the Procurmg Entlty indicated that the lctters of

notification ot award to candldates were all dated 25lh Aprll 2006, and Were

simultaneously dispatched via courier on 27" \prll 2006

The Appllcant Is a torugn company reglstered in South Atrlea Upon
lodﬂuncnt of the Application the Seeretarlat noted the possrb e 1n1‘r1ngement of
the 21- days appeal -window perrod pursuant to Regulatton 33(1) ‘
1mmed1ately raised the matter wrth the Appheant Thls not wtthstandrna the
Apphcant insisted on prouedrng wrth the lodgement of the Appeal The
%uretarlat in turn aeeepts.d to proeess the tlhng ot the appea sub]eet to
ventllatlon of the isste of the 21 -days appea] w1ndow betou the Board. Fhls
| was stlpu]ated in the @eeretal iat’s letter Ref. No. 3()/2006(2) datod 5lh June,
)O() addlessed to the Applteant wherc it stated as toHOWs

th

L 0oing by the date of 25 April 2006 shown as the date ofnotiﬂeation
hat your firm was unsueeessful n respect of the above tender then i 15
11] ely that the appeal it ]odged would be out of the 21 days appeal

“window period requ1red for tllmg appeals under regu atlon (1)

lhe aboxe obsewatlons brought to the attentlon of Mr Col]lns Omondr
and Mr loseph Mbai notw1thstand1ng, the) have nevertheless gone

ahead and tlled the appeal today Monday, Sth day of June 20()6

Wc would hke to mtorm you that the appea] is being proeessed sub]Lct

to au,eptanee b) the Appca]s Board b

The same was ralscd as- Prehmmary ssue by the Procurmg Entity in their
Memorandum ol Response to the (Jrounds of Appeal The Proeurlng Fntrty had
pomted out that slnce the eand]dates were notltled on 25lh Aprll 2006 and

notlﬁcauon letters were despatched by courter on 27th Aprll 2006 the last date

for lodgement ot any eomplalnt in regard to the tender should have been 18lh




May 2006 as the 21 days starts running from the date of despatch of the mail. It
further argued that its responsibility starts and ends with the mailing of the
notification letters. The Procuring Entity further stated that since the complaint
was lodged 42 days from the date of the letter of notification, it was out of

time, unacceptable and a travesty of the Procurement Regulations.

At the hearing on 20" June 2006, the Procuring Entity was represented by its
Chief Procurement Officer, Mr. Bonitace Misera, who argued that contrary to
Regulation 33(1), the appeal was out of time, as it was lodged 42 days from the
date of the letter of notification of tender award, which by far exceeded the 21
days appeal window stipulated in the Regulations. He further argued that the
Secretariat’s acceptance of filing of the appeal after 42 days was therefore too
generous. In addition. he stated that the Procuring Entity had already reached
an advanced stage of contract negotiations with the successful tenderers who
were currently in Kenya, and were progressing towards signing of a contract.
Such negotiations were scuttled by the Applicant’s appeal. He submitted
photocopies of receipts of DHL Courier Services as evidence that the letters to
the candidates were despatched on 27" April 2006. He also submitted that, in
order to guarantee expedition of the mail, the Procuring Entity chose courier
services as they were the quickest and safest mode of mailing communication.
He argued that the Procuring Entity’s responsibility ended at the despatch of

the mail and it had no control over the remaining part of the mailing process.

The Applicant in its Memorandum of Appeal alleged that the Procuring Entity
breached its statutory duty to notify all tenderers of the results of the Tender
Committee in good time as required under Regulation 33. It further stated that
though the letter of notification was dated 25/04/2006, it was forwarded to its
South African address through ordinary mail, notwithstanding the fact that on
previous occasions communication with the Applicant was made through its

local representatives.
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At the lie’arm lhe Appllcant Iepreqented by l\/lr lohn Katlku Advocate
reiterated the fact that althoucrh lts nouheatlon leuer was dated 25t Aprll
9()()6 the Appllean received it on 13 3" May. 2006 through ordlnary mail and
not via courier as elam ed by the Procurma } ntxty Counsel argued that though
Reg latlon 33(1) prowdes for 21 da)s aiter Wthh a contract can be Mgned it
1oe< not provrde 1‘01 the time deadlme after whlch tenderers complaints would
he oumde the Board |u115d1ctlon I urther he stated that the 21 days dppedl
mndow would onl} be approprrate for loedl tenderers smee lhe Regulatxona
nal\e no cons1dudt1on for mternatlondl tenderers as 1he perlod was too @hou

1or them

( oy nsel also averred that the AppllCdnt pr101 to the notlrledllon oi award on
tlus Lender had been dealmg with the Procuung Entrty Lhrough thelr 1oea1 agent
namel) lose Commumeallons who L1<'.ed to handle all their eorrespondenee
]01 qulck eommumeatlon the mclll ahould have: heen drreeted to the a%nt
]Iowever the Prowrrng hntlty dellberately chose to send the letter oi
notmeatlon dlreetl\y to the r South Airlcan address in order to deldy and denv
Lhun the oppoltumt\ of lodgmg Lhe appeal in tlme Counsel further averred tha[
the Lwenty ane da;@ began runmng from date of recelpt of the letter of

notlireatlon on 13 t

May 2006 and therefore the appea] was lodged w1thm ume
as the 2 ddy fel on Saturday, 3 June 2()06 The Appl 1ednt therefore pl aVed
Ihat Smee tum wa% a mere techmeallty, the Board should dwmrs@ the

ptehmmary ob]ectlon before 1t cmd proceed to tho merlts of the App]lcatlon

AL the hednng unee mtereqled Ldl1dlddteb Rohde & xi%hwarz Tadfraﬁ
(,ommumcatlon‘; Ltd clnd l cllI'lS Rl Commumcatronq were lepresented The
lattu mo Interested Candrdates agreed w1th the v1ew of the Proeurmg Entuy
lhdl lhe law was very Clear on the 21 ddys dppea wmdow and thdl the Board
had no mrmdmtlon to Lhdl’lg@ 1t xThev stated that thouoh they had loeal agents,

lhelr letterq of notlileauon were also despatehed dlreetl to the manufacturerq

v 1a eouuer 4nd wu reeewed e\(pedmously hey :further averred thdt 11‘ the




Applicant received its notification on 13"™ May 2006, then by 5" June 2006,
when the appeal was lodged, 24 days had lapsed. The appeal was therefore
lodged outside the 21 days appeal window. On the contrary, another interested
candidate, Rohde & Schwarz, represented by Mr. D.G. Kimani, Advocate,
urged the Board to refuse to be strictly tied down to the question of the 21 days
appeal window without according the Applicant the opportunity to state why
they were late in submitting the appeal. He asserted that the Applicant should
be allowed to proceed to the merits of the Application since delay in
submission of the appeal was caused by the late receipt of the notification
letter, and the fact had not been denied by the Procuring Entity. He further
averred that justice would be served if the merits of the matter were looked into
after granting all parties an opportunity to ventilate their cases, rather than
basing the decision on technicalities. In addition, he stated that since the

contracts had not been signed, no prejudice would be suffered by any party.

In its response, the Procuring Entity stated that as far as it was concerned, the
issue of the existence of local agents was irrelevant as the tender was floated to
the manufacturers. It argued that the United States of America (USA) and
Israel were further than South Africa yet candidates from USA and Israel had
received their notification letters within time. The Procuring Entity further
argued that the Applicant had failed to prove that they received their

A th

notification on 13" May 2006 as claimed, something that was easily
ascertainable. The Procuring Entity reiterated that this Appeal would lead to
prejudice to them as they had reached an advanced stage of contract
negotiations which commenced after expiry of the appeal window allowed by
law. They therefore requested to be allowed to proceed with the procurement

process.

Based on the submissions of the parties and the documents before it. the Board

set 23" June, 2006, as the date on which it would issue its Ruling. On 23"




June, the Boa1d S Surelar) Was %rvcd WIih a etter Rcl GhN/gGD/I23/2006

dated 22" June. by’ the Apphcant. Attached to the !etter were the 1“0]10wmg:

* A photocopy of DHL Air Wdyblll I\G: 355 6269, 916 and 5 6269 990
dat ed 2’”’“ Apul 7006 for RF Commumcatlom cmd Grmtex respecm el}
[he [nterested Candldatee IR

® /\n extract ofa documcnt untltlcd a Shlpmcnt Tlace tor Aublll N( 5’5

| 6’76@ 990 showmg conmgnee as Grmtcx dnd a sumlar bhlpment Tlace

101 Alrb 11 No. 355 6269 916 showmg c()n51g,ncc as Harrls RF Comm The
Shlpmunt Trace mracts were ccmhcd by ﬂgﬂ&ture undcr the name DHL
Dan7df; Alr & Ocean (K) Ltd and lSSULd by one Iames Angawa

¢ A pholocopy of Air Waybtll 355 6269 990 showmo a wrrectlon of the
Plc lJp ddtC amended )y hand I Lo : .

!”  hiys sajd letter. Counsel for the App!icaﬁ; stated la‘s fotlrlows:

: We /mve now znvesllga/ed the movement of the noizce 1o both the

421@/1( ant and 10 M/s Harris RF C()/nmumcam)nv

M/c have managed /c; Irace wa Ihe m/ernel the movemenl ofs/zlpmemAlr
Wav/nl/ No." 33562(991( whlch was sem io the Appllccml as well as
Shgpmen/ 4;/”’ Wayblll No 3556269916 senr lo Hairls R F
Commumcanons [t should be nolea’ thar Shlpment Au Wavbzl[ Nos '
3556769990 cmd 3556269916 were produced in ewa’ence by the

P/ ()curmg Ennlv Thmuqh rhzs rrackmg pmcess we have esiab[gshed

/hal the notzces* were dl.Sple(‘he‘d jiom Nmrobz on 9/5/2006 and no/

77/ 4/()6 as. alleged by the Procwmg En{z{y and representatzve from

Harr[s R F C()mmumc m/om We enclose heren 1lh coples of the trackmg

‘ mformanon S




In further proof of the fact that the notices were sent on 9/5/2006 and not
27/4/20006, the Applicant also obtained a certified printout from the
courier company DHL (K) Limited which indicates that Shipment Air
Waybill Nos. 3556269990 and 3556269916 were returned to a Mr.
Ndegwa of the Procuring Entity on 28/4/2006. Two weeks later
(9/5/20006), the notices were subsequently returned to the courier (DHL)
Limited for dispatch. We enclose certified copies of the printouts . . .”

(emphasis ours).

We have reproduced the Applicant’s Counsel’s letter at some length because,
on perusal, the letter and its attachments tended to portray the Procuring Entity
as having misled the Board, which is a very grave situation. Accordingly the
Board decided not to proceed to read its Ruling as previously stated. Instead,
the Board ordered the parties and interested candidates present, to submit to the
Board the originals of the Air Waybills showing dispatch thereof and originals
of evidence of receipt of the same. As the documents attached to the Procuring
Entity’s Response and to the Applicant’s Counsel’s letter were all photocopies,
the Board ruled out the submission of certified copies thereof or other
secondary evidence. All parties consented and a mention for submission of the
original documents was set for 28" June 2006. The Applicant however
indicated that he wished to amend his client’s position by stating that the
Applicant did in fact receive the letter of notification by DHL courier and not

by ordinary mail.

At the Mention of 28" June, 2006, it was noted that the Procuring Entity had
filed. on 27" June, 2006, a letter Ref DOD 09/13A Vol XI111/34 to which was

annexed the following documents:

(1). A duplicate copy of original printed Shipment Air Waybill No.
3556269990 to consignee Grintex dated 27" April, 2006.




L [ TR \t‘; :

(2) A Duphcatc c,opy ot ortgmal prmted shlpment A1r Wayblll No

355626991 6 t() wrn signee Hdl’l 1s RF ( ommumt,atlons
(3). Photocopies of?

= A letier lrom Ilarrls datcd 78 /\pui 006 acknowlcdgmg receipt of the

' PIOLHIIHU Fntlty S lettcr of notl 1catlon and stamped rccewed on 3 May
2()06 b\ the Procurms_ Lntltv : o o ‘ A‘

. /\ Mter Itom Fadlra Commumcatlom dated ot Ma) 2006
aaknm&lcdgmg 1ccc1pt 0 the Prouunng Fntlty s letter of nOtlIILaUOH,
and Stdmped receiv Ld on 17 May 2()06 by the Procurma Entlty '

? ' [ utters {mm the Ottlce ot the Presndent datcd 16" Mcw 20()6 mvltmg

,thc suuesstul blddLrS for negottatmns on thc contract

Ali pcuttes lmd also bun sewed with the Procurmg Entlty S sald letter but not

the f)rlomal Shlplmm All” Wavbllls or L()piLS ot attachcd lcttcrs '

At the: mmtmn ‘the /\pplmcmt coun%l mdtcated that he hdd been unable to
submlt anv aof tu onoma documents mquested by thc Board as thc Appllcant
had becn ung hle m lldLL any or lgma] documents ewdenung rcu.tpt ot the: lctter

i notlilcatlon 01 cm ald : S
Slmllal lv llams R F Commumcatxons mdmated that they had no documents to
submlt as they werc not dlSpUth despatch or recelpt of the letter ot

nntltlcwtlon Qn 115 part Faduan s representatwe mdlcated thdl th 1ad

misu uiustoﬂd the Bo;ud s 01del to muan that al luture documents relled upon
in the hc,drmg must bc erg nalq In any event they stated that they dld not
d sputc thc dcspatc,h datc mdmatcd bv the Procurmg Entlty Fmally, Rohde &
Schwau also mdlcatcd thfcv haq no ougmal docu nents to submlt In vlew ot

the Ioreﬁomg, the BOdld noted lhat 1t had orlgmal documents only from the

R




Procuring Entity, and scheduled 29" July, 2006 as the date on which it would

deliver its Ruling.

We have carefully considered the representations made and the documents
submitted. The Procuring Entity submitted Shipment Air Waybills Nos. 355
6269 990 and 355 6269 916 for consignments to Grintex, the Applicant and
Harris Communications, one of the interested candidates, respectively. As
these were original printed duplicates, we will take little account of

photocopies submitted.

We note that on the face of both of these Shipment Air Waybills the shipper’s
date is indicated as 27" April, 2006. The “Shipper” is indicated at the back of
the bill as the person “ordering DHL’s Services”. In this case it is the
Procuring Entity. In the column titled “Picked Up By” is a date which is
unclear on the Grintex bill, but reads “27/4/06” on the Harris bill. The
Procuring Entity’s case is that it delivered the letter of notification on 27" April

2006 to the courier.

However, it is worth pointing out that at the bottom right hand side of both Air
Waybills submitted by the Procuring Entity, appears the following phrase hand

written in blue ink:

“Re-send on 9/05/06”

As the inscription is unsigned. and there was no indication of who wrote it, the
Board took it as an external transposition on the original documents. The
identity or intent of its inscriber cannot be determined without what would

amount to a hearing with witnesses to be called. We will say more on this

inscription later.




We have also careiullv peruscd the documents submltted by the Apphcant
through its Counscl s letter of 22 lunp 2006. By those documents, the

ppllcanl 50us_ht 10 1mpeach im date 01 dlspdtc N of 1he letter of noUﬁcann

Having hstumd to thc pames and mtcr;sted candldates Lo th1< chequered
appeal, md mx mg pu useq all documcnts dlelLd on the same the Board is of
the wcw thai the crux of the matlcr beime us lS Whether thc appcdl was lodged
within tlme : lt is thtrelore necasscuy 1‘1151 to establlsh the date ot cﬂectlv

n@uilcqllon ol thc award to. the /\pplmdm cmd thereafter dctermmc whether tha
dppeal was lodgcd on nme lhlS w1ll dlm nc wtate an ana]yqls of ch 33 (l)
to detummc whelhq ()1 not 11 1mpacls upon the runmng of ume IOI purp()sus oj

,‘»

an appcql
R»egpla‘[j"(m;?);?( 8 IeddS as fo_llowé‘:

| 1’1101 m the expiry. ol the perlod of the tcnder vahd 1y or
'thcmlon lhel eof. the pmcurmo entity shall notlf} thc succcssful
lc,ﬂdele tht 1ts ttn( er has bcm acccptcd and shall snnu taneouslv
mtlf\/ the othel Lendelers oi thc faut and the notlflcatlon ﬂf
'aWard to the successful tenderer shall speCIfy the tlme, no;
o, v.;bemg less than twenty—one days wlthm whlch the con‘tra;t

y P

- must be slgned ” (Tmphams ours)
An analvms of thm pmwsmn shows that 1t may be broken down mto sweral

parts as lollows

al a pmcurmg cmlty must notlf) succusstu] and unsucce@siu tcndurers of the
avmrd slmultancouslv o |
b) t hc notllmatton m ) abov must bc cfftcted beiore the perlod of Lender

lld]ty or explrv or an extansmn of the perlod thcreof



c) the said notification must specify the time within which the contract must
be signed; and
d) The time frame for signing the contract shall not be less than twenty one

days from the date of such notification.

The component parts of that Regulation that are critically relevant to this case
are (c¢) and (d). It is clear from these parts that the minimum period, from the
date of the award to the date when signing of a contract becomes permissible,
is 21 days. In procurement practice, and since the promulgation of the
Regulations, this period has been known as the “appeal window period”. This
means that this is the period within which an aggrieved tenderer may properly,
and without hindrance whatsoever, lodge an appeal against the decision of a
procuring entity. This period of twenty-one days is, notably, a statutory
minimum period. In public procurement law and practice, at any date after the
twenty-first day from the date of notification of award, a procuring entity and a
successful tenderer are entitled to sign a binding contract relating to the
procurement, or to commence performance, or to take any steps towards

execution thereof.

The question then, is, does this provision create a time limitation for filing of
an appeal? To answer this question, one has to read Regulation 33(1) but not

in isolation. It must be read together with Regulations 33(2), 33(4) and 40(3).

Regulation 33(2) clearly provides that a contract becomes constituted between
the winning tenderer and the Procuring Entity, directly upon the notification of
the award to the winning tenderer. However, the force and effect of the
contract, which under normal circumstances is presumed under common law
contract principles, is suspended for 21 days by the statutory provisions of
Regulation 33(1). In other words, the normal common law provisions as to the
effect of offer and acceptance in regular tenders, does not apply in public

procurement tendering owing to the 21 day statutory suspension of the contract
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appeal, the contracted procurement shall proceed (Regulation 33(4)). Time,
therefore, appears to be of the essence at each and every stage of the
procurement process. Thus, any argument that appears to run counter to the
intentions of expedition and finality in the procurement process is to be treated
with due circumspection and caution. Clearly, therefore, it could not have been
the intention of Parliament acting through the Minister that aggrieved bidders
should be accorded limitless and unrestricted time to lodge appeals against
awards in public procurement. Nor should there be elasticity of time prior to
commencement of procurements. Public entities are just as anxious to get on
with procurements as tenderers are to commence and complete performance in
return for payment. Accordingly, the need for justice for bidders, and the
application of procedures to that end, must not be construed or applied in such
a way as to defeat the public interest element or purpose of effective and
expeditious public procurements. It must be remembered that the whole
purpose of the Public Procurement Regulations is not to impede, hamper or
unreasonably slow down public procurement. On the contrary, the object of

the Regulations is aptly stated in Regulation 4 as follows:

“The purpose of these Regulations is to promote economy and
efficiency in public procurements and to ensure that public
procurement procedures are conducted in a fair, transparent and

non-discriminatory manner . . .” (Emphasis ours)

As earlier stated, under usual circumstances in contract law, an accepted offer
constitutes a contract which can only be challenged in a competent Court in
civil proceedings. To avoid the complexities and delays inherent in court
proceedings, Parliament through the Minister devised administrative review
proceedings under this Board, so as not to hamper public procurement.
Simultaneously, such reviews enable aggrieved bidders to rent their grievances

within a given timeframe.
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the Board. In the absence of an appeal within that period, it is open to the
procuring entity and the winning tenderer to sign a contract based on the
award. [t is also open, after that period, for the Procuring Entity to proceed to
require performance of the contract if there is no appeal. It would therefore be
inappropriate to permit appeals to be filed after the statutory twenty-one day
appeal window period, because this may have the effect of disturbing
expedition and finality in the procurement process. That process demands that
public procurements do proceed in a timely fashion in the public interest

without undue hindrance, except in accordance with the Regulations.

Now. on the facts presented in this case, a dispute is noted on the mode of
despatch used for letter of notification of award to the Applicant. The
Applicant alleged that the letter of notification was sent to South Africa, via
ordinary mail and was received on 13" May, 2006. On the other hand, the
Procuring Entity initially submitted photocopies of Shipment Air Waybills
showing that the letter was despatched via courier on 27" April, 2006. The
Procuring Entity argued that they had no control over the courier process

thereafter.

In challenging despatch of the Letter of notification, the critical documents the
Applicant relied on were photocopies of both Shipment Air Waybills and their
corresponding Shipment Trace Airbill tracking printouts by James Angawa.
The bills showed that the dates in the column titled “Picked Up By” had been
interfered with and overwritten with an unclear date tending to show 9/5/06.
The Applicant however, did not submit the original copies of these documents,
or any document evidencing receipt on 13" May 2006 of the letter of

notification.

As for the Shipment Trace printouts, the first entry indicated for both Air
Waybills is 28" April 2006 and not 27" April 2006. Two other entries for 28"
April 2006 are also indicated. The next entry shown is 9" May 2006 and
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by ordinary mail then change its position. It cannot allege late despatch of the
letter of notification, yet fail to produce its own evidence of the date of receipt
of such a letter. There is no evidence at all to support the allegation by the
Applicant in Paragraph 5 of its Memorandum of Appeal that: “the Applicant
received the letter rejecting its bid on 13/5/2006”. That allegation is repeated in

th

the Counsel’s letter of 57 June 2006 to the Board’s Secretary. Indeed, the

Shipment Trace submitted by it shows receipt at the consignee’s destination on
N

11" May 2006 not 13" May 2006. The onus of proving the allegation on date

of receipt lay on the Applicant.

Accordingly, the Board is persuaded by the submissions of the Procuring
Entity, over those of the Applicant. The Board accepts the original printed
duplicate of the Shipment Air Waybills produced by the Procuring Entity. The
general law on international carriage of goods indicates as follows on

consignments by air:

“504 Every carrier of goods has the right to require the consignee to
make out and hand over to him a document called an air
consignment note; every consignor has the right to require the
carrier to accept this document. The carrier has the right to
require the consignor to make out separate consignment notes

where there is more than one package

505 The air consignment note must be made out by the consignor in

three original parts and be handed over with the goods. The first

must be marked ‘for the carrier’, and must be signed by the
consignor. The second part must be marked ‘for the consignee’,
it must be signed by the consignor and the carrier and must

accompany the goods. The third part must be signed by the

carrier and handed by him to the consignor after the goods have




. ?,":{4\.,_‘\” f‘,."‘t‘:’ ;~ P ‘ it Yo, . .: : ,.:

been ac cepim’ (mehasw ours) [sc,c II lsbury 8 des of England

Ihud f d \/0] I’a1a ‘304 [

On perusal ol thc Shlpmcm /\11 Waybll bmltted by the Procurmg Entity, we
note that there i is p mtcd on thc t’lghl hanq slde the word% Shlppcr s Copy™.
We are sammd thqt th;s ns (mc ot the tu‘ec orlgmdl parts of c11r Lollslgnment

notes usuallv U%d m mtunatl(mal camage ot QOOdb We have there{ore ralled

on it for Lwdence that the Shlppu‘ namély the Prmurmg Entlty dclwercd thL
notmcatlon letler on 27lh Aprll 2006 lQ th% carrler DHL In rcspmt of
de lwery by dpp JLdUOﬂ oj %L 2 (5) ()1‘ lho Interpretal (ﬁn and General
vaxsmns Act (Lm ”) the letter would 7; dcemed to have xen db]l\/eled

the' mdmaw wursc 01 post. orin th § Ld\L m the ordmary cour%e COUI‘lel”l
uri!fsss Lhe conr:

Sy

mtcrcsted can’dldawa mlhm tour davs or thcmcabmts we take t Lhat ordmary

I biovcd (ﬂven thc, u 1dcnbe Of receipt 01 the etter b} the

u)ursc 01 couuer to South A 11ca wou d nol exceed seven days or thcreabouts

Gt

(onsec cml\ 1n thg abecme oi Lontlarv ev1deme thc Iatcst thc Appllcam

&

4

vmuld ruenc th luta of m)tmcat]on by (()UI‘ICI’ would have bcen no Tater
than thc. hrst wcek ()f May 7006 lalxmg frlddy 5'h May, 2006 for mstanee as
thu date when time stamd runmng for purposes of the appeal pmod the appeal

$ Kl

w mdow would ha»e c oscd on 2()‘“ ng( 2()(

As allmdy obsemd wen if lhe Boand was to re]y on thu Shlpment [racg

submltlcd b\ the Applma ]t Lhe date of reuupl Lo LOHSlgnee 1§ %hown therem IO
e Max 2()06

n_tmg the mety-om dcw appeal wmdow from thal datc

 _‘\19~ a publu, hol 1da3 m Kenya the
appeal ought tb ha\ L bc,en evd no lat;r 1han 2"Ll Iune 2006 Fhlq appea,l waq
filed on 5 lum, 2006 - it | ~ i

Iakmg nto ¢1cwum ali lhe IOtLg:Umg matwns we upho]d the: Procurlng Entlty s

algumcnts thclt thu appeal was tlled lat_"k’ Acwrdmgly, the appc,al 1‘; n01

} .

20,




‘e ‘ N o~

’O

properly before the Board, and consequently the Preliminary Objection
succeeds and the appeal is hereby dismissed. The Board therefore orders that

the procurement process by the Department of Defence may proceed.

Dated at Nairobi this 29" day of June, 2006.

HAIRMAN SECRETARY
PPCRAB PPCRAB
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