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RULING ON PRELIMINARY OBJECTION

Mr. Donald Kipkorir for Copy Cat one of the interested candidates raised a
Preliminary Objection on two grounds which are briefly as follows:-

1. That the Applicant’s Memorandum of Appeal does not disclose any
remedies available under the Regulations. Accordingly, the Board’s
remedial powers have not been properly invoked in law.

2. That the Applicant’s Memorandum of Appeal demands information
from the Procuring Entity on the non-responsiveness of the Applicant,
and that Regulation 31(1) prohibits the disclosure of such confidential
information on the procurement process.

Accordingly, Counsel argued that the Applicant had no basis to be before the
Board.

The Applicant, in response, pointed out that paragraph 3 of the
Memorandum of Appeal together with the remedies in their addenda

constitute proper reliefs available under the Regulations.

Arguments were also made by the other interested candidates. We have
considered the arguments of Counsel for all the parties carefully.

It is clear to us that paragraph 3 of the reliefs sought in the Memorandum of

‘Appeal and paragraphs (a) & (b) of the reliefs sought in the Applicant’s

Addenda to the Memorandum of Appeal fall squarely within the provisions
and remedies under the Regulations. On that limb the Preliminary Objection
fails.

On the limb regarding the application of Regulation 31(1) on confidentiality,
it is clear to us that a candidate may appeal at any stage of the proceedings.
If such an appeal is founded on its own grounds of complaint and alleged
breaches of the Regulations, the appeal cannot be deemed to be in breach of
the Regulation on confidentiality by the mere fact that it also calls for
disclosure of restricted information.

It is the Board’s role to make a determination on the actual grounds of the
appeal, whilst simultaneously protecting against improper disclosure of



tender information which should not be released to persons not officially
involved.

The Preliminary Objection fails on both limbs.
Accordingly, we hereby dismiss the Preliminary Objection, and order that

the appeal proceed to be heard on its merits.

Dated at Nairobi on this 2" day of Febru




