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PRESENT BY III-VITATION

Applicant, Conslry Engineering Services Ltd

Mr. Ernest Githuka - Advocate. Nduku Githuka Mwashimba & Co

Advocates

Mr. Peter Korinko Mositet - Director

Mr. Martin Kaurai - Administrator

Procuring Entity, Kajiado North District

Mr. Kamau Mburu - District Procurement Officer

Mr. Nyamwaya J. K - District Accountant

Mr. Nyabuga David - Accounts

Interested Candidates

Mr. Gerald Maina - Manager, Truckline Ltd

Mr. Simon Kanoru Mugo - Director, Priska Engineering & Construction

Co. Ltd

Mr. N. M. A - Director, Darina Constructors Ltd

Ms. Mercy N. Tonkei - Director, Oloirien Le Africa Ltd

BOARD'S DECISION

Upon hearing the representations of the parties and interested candidates before the

Board and upon considering the information in all documents before it, the Board

decides as follows: -

BACKGROT]ND

The tender for the construction of the Kajiado North District Headquarters was not

advertised. A committee comprising the District Commissioner, the District

Architect and the District Procurement Officer in a meeting held on 2nd June, 2009

agreed to use restricted tendering method due to time constraints. The committee
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The first lowest tenderer M/s J. S.M Builders (Nairobi) Ltd was disqualified for the

following reasons:-

o The Form of Tender was not fully filled

o Provisional Construction Sum (P.C/PS) and VAT were not included in the

tender sum

o Registration certificate was not attached and the name did not appear in the

Ministry of Works Register

o The error percentage was not manageable within the contract i.e Kshs

4,699,369.20

The second lowest bidder M/s Consky Engineering Services was disqualified as it

had not included the P.C /PS in the tender sum and the percentage error of 23.76%o

was not manageable

The committee recommended the tender be awarded to the 3'd lowest tenderer IWs

Star General Contractors at their tender sum of 14,924,409.20. It was noted that the

firm's margin of error of 14.02o/o was manageable in the contract and the tender sum

included the PC/PS and the VAT. The evaluation report is dated l Sth June, 2009.

On lgth June, 2009 a second evaluation was conducted by a committee comprising

the Senior District Officer, District Accountant and the District Procurement Officer.

The Works Officer declined to attend the committee and recommended that the

evaluation report forwarded to the District should comprise his contribution.

The second Evaluation Committee recommended the award of the tender be made to

M/s J. S. M. Builders (Ir{airobi) Ltd at the tender price of Kshs.18,023,000.00. This

was the summation of the quoted price of Kshs.13,623,120 and PC sum of Kshs.

4,400, 000. The committee stated that the firm had included its bank statements,

copies of PIN, VAT and registration certificate from the Ministry of Public Works in
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The Procuring Entity stated that the Board did not have jurisdiction under Section

93(2) (c) to hear the Request for Review since a contract had been signed in

accordance with Section 68 of the Act. It stated that all notification letters, to the

successful and unsuccessful candidates. were sent out on 24th June 2009 and that the

fourteen days appeal window expired on 7th July 2009. Upon expiry of the Appeal

window, it signed a contract with the successful candidate on 9th Julv 2009. in
accordance with Section 68 of the Act.

On enquiry on how it posted the notification letters, the Procuring Entity stated that it

posted the letters by ordinary mail but it did not have any evidence to show when this

was done other than producing a copy of the notification letter dated 24rh June 2009.

It argued that in its letter of 10th July 2009 to Public Procurement Oversight

Authority, the Applicant had admitted that it had learnt that other bidders had

received apology letters which confirms that the notification letters were indeed sent

out.

On further enquiry, the Procuring Entity agreed that the postal address Box No. 4165-

00200 on the notification letter to the Applicant differed from the address Box No.

4105 - 00200 shown on the Applicant's Form of Tender document. The Procuring

Entity insisted that it did not avoid notifying the Applicant simultaneously with the

other bidders and stated that the wrong address was a mere typographical error. It
however admitted that the effect of the wrong address amounted to a failure to notif,i

the Applicant.

In response, the Applicant stated that to date, it had not received any notification

from the Procuring Entity. It further stated that it only confirmed from another

unsuccessful bidder on 7th July, 2009 that the tender had already been awarded. It
argued that there was a deliberate ploy on the part of the Procuring Entity to withhold

the outcome of the award.
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Accordingly, the Board finds that the Request for Review was properly filed before it

and hence the Board has jurisdiction to hear and determine the Request for Review.

Ground I - Breach of Section 59(l), (2) and (3)

The Applicant submitted that the Procuring Entity allowed JSM Builders (Nairobi)

Ltd (hereinafter referred to as JSM Builders) the successful candidate, to change the

substance of its tender after the deadline for the submission of tenders. It funher

submitted that at the tender opening, it was noted that JSM Builders, had not

completed its Form of Tender and that it had not filled the Tender questionnaire.

Further, the Successful Candidate did not enclose its Cenificate of Registration with

the Ministry of Works. The Applicant averred that the Tender Opening Committee

at that point had declared the tender for JSM Builders Nairobi Limited as disqualified

on the grounds that it was incomplete. It argued that it was not possible for a tender

that had been disqualified at tender opening to end up as the successful bid.

The Applicant further argued that the Evaluation Committee ought to have

disqualified the Successful Bidder in accordance with Regulation a7Q) since its

tender had not been presented in the correct format. Alternatively, it argued, if the

form received by the Evaluation Committee was complete, then the Procuring Entity

had breached Section 59(l), (2) and (3) which bar a party from changing the

substance of the Tender. It argued that the Tender Form was incomplete at tender

opening and therefore it could only have been completed after tender opening.

In response, the Procuring Entity stated that no tenderer was allowed to change the

substance of its tender. It submitted that the tender sum of Kshs. 13,623,120 for the

Successful Bidder as read out at the tender opening was the same one which was used

as basis for award of the tender. Further, the Procuring Entity stated that it had only

adjusted the figure with 4.4 million which was the Provisional sums. Further. the

Procuring Entity admitted that the VAT had not been included in the tender sum of
the Successful Bidder.
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The Board has further noted that an Evaluation Committee comprising of the

Ministry of Works officials, led by the District Works Architect and the District

Works Officer, Kajiado met on l8th June, 2009 and did in fact disquali$, JSM

Builders for the following reasons:

. The Form of Tender was not fully filled

' Provisional Construction Sum (P.C/PS) and VAT were not included in the

tender sum.

Registration certificate was not attached and the name does not appear in the

Ministry of Works Register

The error percentage was not manageable within the contract i.e. Kshs

4.688.369.20.

The Board further notes that on lgth June, 2009 another evaluation was conducted by

the Senior District officer, District Accountant and the District Procurement Officer.

The Works Officer declined to attend the committee and stated that the evaluation

report forwarded to the District Officer should comprise his contribution.

The second Evaluation Committee recommended the award of the Tender be made to

JSM Builders at the tender price of Kshs. 18,023,000.00. This was the summation of

the quoted price of Kshs. 13,623,120 and PC sum of Kshs 4,400,000. The

committee also stated that the JSM Builders had included its registration certificate

from the Ministry of works in Category E. It further stated that the tenderer had no

errors in the building works and that though the PC sums were not included in the

total bid price, it was not a requirement in the bid document to include them.

The Board takes note that on22"d June, 2}}g,the District Tender Committee met and

deliberated on the evaluation report from the second Evaluation Committee. The

Board further takes note that the District Procurement Officer was a member of the

l0
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In response, the Procuring Entity stated that no bidder including Consky Engineering

had requested for the tender opening register and that it would not hesitate to give the

register to any bidder who requested it.

The Board notes that the letter was hand delivered to the Procuring Entity's offices

and a copy signed for acknowledgement by a secretary on l5th July 2009. As at the

time of hearing the Procuring Entity had not responded to the Applicant. The Board

further notes that a copy of the said letter was indeed part of the Procuring Entity's

response document. It was therefore not right for the Procuring Entity to claim that it

was not aware of any such request.

Accordingly this ground succeeds.

Ground 3 - Breach Section 62(l)and (2)

The Applicant submitted that the Procuring Entity failed to seek clarifications from it

in regard to the evaluation and comparison of the tenders. It stated that had the

Procuring Entity sought clarifications, it would not have adjusted the Applicant's

tender sum since the amount quoted by it was already inclusive of the provisional

sums as well as VAT.

In response, the Procuring Entity stated that it was not mandatory for it to seek

clarification from the bidder unless the bid was not clear. It argued that in this case, it

did not have any reason to seek for clarification from the Applicant.

The Board notes that a clarification is sought only when there is an issue that needs to

be clarified, and further that Section 62 (l) gives the Procuring Entity the discretion

to determine when to seek for clarification.

Accordingly the ground of appeal fails.
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The Board notes that Section 64 stipulates that a tender is responsive if it conforms to

all the mandatory requirements in the tender document. We note that the tender

document had the following requirements as stipulated in Clause 1.2 of the Tender

Document.

a) uCopies of certiftcates of registration andprincipalplace of bwiness.

b) Total monetary value of construction work performedfor each of the lastJive

years

c) Eryerience in works of o similar nature and size for each of the last five
years and clients who moy be contacted for further information on these

conlacts

d) Major items of construction equipment owned

e) Qualification and experience of key site management and technical

personnel proposed to the contracl

Reporl on the ftnancial standing of the tenderer srch as proftt and loss

statement and aaditor's reports for the lastfwe years

Authority to seek reference from the tenderer's bankerc"

The first evaluation report indicated that the Applicant had complied with the many

requirements of the tender but was disqualified for not providing the Provisional

Construction (PC) Sums in the tender sum and that its margin of error was not

manageable. The second evaluation report did not fault the Applicants' tender apart

from adding the PC sums and therefore making the Applicant's bid higher than that

of the successful bidder.

Therefore, the Board finds that the Procuring Entity did not breach Section 64 of the

Act since it did not declare the applicant to be non-responsive.

t)

g

Accordingly this ground of appeal fails.
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Committee on the basis that it was a past contractor for the entity and that the

workmanship was not satisfactory. This bidder had included the PC sum in its tender

sum of Kshs. 14,924,409.20. The consideration of the past performance was not one

of the evaluation criteria and further the Procuring Entity had not submitted any

evidence or report indicating poor perforrnance of this bidder.

Therefore, the Board finds that the Procuring Entity erred in declaring the bid for

JSM Builders as the lowest evaluated bid while failing to follow the due process to

arrive at the lowest evaluated price.

Accordingly, this ground of appeal succeeds.

Grounds 8 and 9 - Breach of section 67(l), (2) and 6S(2) of the Act.

We combine these srounds as thev raise similar issues.

The Applicant claimed that the procuring entity failed to notifii it of the outcome of

the tender and hence the contract with JSM Builders was done before the expiry of

the mandatory fourteen days.

The Board has already dealt with this ground under the preliminary issue and held

that there was a breach on the part of the Procuring Entity.

Accordingly these grounds of appeal succeed.

Finally, the Board wishes to make the following observations:-

1. After the hearing, the Procuring Entity submitted the original tender document

of the Successful Candidate. The tender document is properly bound and on

the first page of the bound document, it wdf rtrarked as No" l,:0. The Tender

Opening Committee duly signed on that page which is consistent with the copy

of the tender document which had been submitted earlier

l6



Board notes that the mandatory documents stated mlsslng the first

er evaluation report have been stapled to the top cov page. C

the origi

rly, this

ment could not have been submitted as part o

ment and were merely added onto the document a the openi g in order

legitimize the participation by the successful bidder.
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Disposalis is contrary to Section 44 and 45 of the Public P remenl

Board notes that the Procuring Entity proceeded ywayo restricted

ing. However it did not have a list of pre-qualified idders in rdance

th Section 73 of the Act. The Board further notes the pre-q lification

used was prepared by the District Commissioner and he Distri Architect

before tenders were invited. The Board finds at the n of the

uring Entity is contrary to Section 73 of the Act and egulation 4

Taking account all the

I tender

the aw to the successful

foregoing matters, the Request for

tenderer is hereby annulled. The

evlew su and
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Dated Nairobi this 12th day of August, 2009

17



I

o


