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Upon hearing the representations of the parties and interested candidates before the

Board and upon considering the information in all documents before it, the Board

decides as follows: -

BACKGROUND

The tender for the construction of the Kajiado North District Headquarters was not

advertised. A committee comprising the District Commissioner, the District

Architect and the District Procurement Officer in a meeting held on 2™ June, 2009

agreed to use restricted tendering method due to time constraints. The committee
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indicated that the recommended open tendering method would not b

considering the time available before the closure of the financia

jointly s

The bids were closed and opened on 15th June, 2009 at 10.00 am. St

submitt

BIDDER TENDER SUM

1. Kpnsionary Marketing & System 16,834,146.20
2. Cpnsky Engineering Services 14,851,688.80
3. Oloirien Le Africa Ltd 22,790821.60
4. Piiska Engineering Construction Co. L.td 15,749590.00
5. Zpar Gen Construction Ltd 18,557,645.20
6. Barina Contractors Ltd 17,208,263.60
7. Star General Contractors Ltd 14,924,409
8. Tyuckline Ltd 20,130,825.60
9. P¢pco Construction Ltd 19,610,339.40
10.J.8.M. Builders (Nairobi) Ltd 13,623120.00
11.Masosa Construction Ltd 21,562,068.40
12.Jqgesign Enterprises 19,562,212.00
13.Apex Projects Ltd | 21,163,295.20
14.Cplombia Dev (K) Ltd 14,995,568.00
15.Kpnexxion Systems Ltd 17,022,226.30
16.Aswa Developers & Constructors 21,462, 145.00

EVALUATION

The evgluations of the bids were done twice. The first Evaluat
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The first lowest tenderer M/s J. S.M Builders (Nairobi) Ltd was disqualified for the
following reasons:-
® The Form of Tender was not fully filled
* Provisional Construction Sum (P.C/PS) and VAT were not included in the
tender sum
* Registration certificate was not attached and the name did not appear in the
Ministry of Works Register
e The error percentage was not manageable within the contract i.e Kshs
4,688,369.20
The second lowest bidder M/s Consky Engineering Services was disqualified as it
had not included the P.C /PS in the tender sum and the percentage error of 23.76%

was not manageable

The committee recommended the tender be awarded to the 3™ lowest tenderer M/s
Star General Contractors at their tender sum of 14,924,409.20. It was noted that the
firm’s margin of error of 14.02% was manageable in the contract and the tender sum

included the PC/PS and the VAT. The evaluation report is dated 18" June, 2009.

On 19" June, 2009 a second evaluation was conducted by a committee comprising
the Senior District Officer, District Accountant and the District Procurement Officer.
The Works Officer declined to attend the committee and recommended that the

evaluation report forwarded to the District should comprise his contribution.

The second Evaluation Committee recommended the award of the tender be made to
M/s J. S. M. Builders (Nairobi) Ltd at the tender price of Kshs.18,023,000.00. This
was the summation of the quoted price of Kshs.13,623,120 and PC sum of Kshs.
4,400, 000. The committee stated that the firm had included its bank statements,

copies of PIN, VAT and registration certificate from the Ministry of Public Works in
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The Procuring Entity stated that the Board did not have jurisdiction under Section
93(2) (c¢) to hear the Request for Review since a contract had been signed in
accordance with Section 68 of the Act. It stated that all notification letters, to the
successful and unsuccessful candidates, were sent out on 24" June 2009 and that the
fourteen days appeal window expired on 7" July 2009. Upon expiry of the Appeal
window, it signed a contract with the successful candidate on 9" July 2009, in

accordance with Section 68 of the Act.

On enquiry on how it posted the notification letters, the Procuring Entity stated that it
posted the letters by ordinary mail but it did not have any evidence to show when this
was done other than producing a copy of the notification letter dated 24™ June 2009.
It argued that in its letter of 10™ July 2009 to Public Procurement Oversight
Authority, the Applicant had admitted that it had learnt that other bidders had
received apology letters which confirms that the notification letters were indeed sent

out.

On further enquiry, the Procuring Entity agreed that the postal address Box No. 4165-
00200 on the notification letter to the Applicant differed from the address Box No.
4105 ~ 00200 shown on the Applicant’s Form of Tender document. The Procuring
Entity insisted that it did not avoid notifying the Applicant simultaneously with the
other bidders and stated that the wrong address was a mere typographical error. It
however admitted that the effect of the wrong address amounted to a failure to notify

the Applicant.

In response, the Applicant stated that to date, it had not received any notification
from the Procuring Entity. It further stated that it only confirmed from another
unsuccessful bidder on 7" July, 2009 that the tender had already been awarded. It
argued that there was a deliberate ploy on the part of the Procuring Entity to withhold

the outcome of the award.
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Accordingly, the Board finds that the Request for Review was properly filed before it

and hence the Board has jurisdiction to hear and determine the Request for Review.

Ground 1 — Breach of Section 59(1), (2) and (3)

The Applicant submitted that the Procuring Entity allowed JSM Builders (Nairobi)
Ltd (hereinafter referred to as JSM Builders) the successful candidate, to change the
substance of its tender after the deadline for the submission of tenders. It further
submitted that at the tender opening, it was noted that JSM Builders, had not
completed its Form of Tender and that it had not filled the Tender questionnaire.
Further, the Successful Candidate did not enclose its Certificate of Registration with
the Ministry of Works. The Applicant averred that the Tender Opening Committee
at that point had declared the tender for JSM Builders Nairobi Limited as disqualified
on the grounds that it was incomplete. It argued that it was not possible for a tender

that had been disqualified at tender opening to end up as the successful bid.

The Applicant further argued that the Evaluation Committee ought to have
disqualified the Successful Bidder in accordance with Regulation 47(2) since its
tender had not been presented in the correct format. Alternatively, it argued, if the
form received by the Evaluation Committee was complete, then the Procuring Entity
had breached Section 59(1), (2) and (3) which bar a party from changing the
substance of the Tender. It argued that the Tender Form was incomplete at tender

opening and therefore it could only have been completed after tender opening.

In response, the Procuring Entity stated that no tenderer was allowed to change the
substance of its tender. It submitted that the tender sum of Kshs. 13,623,120 for the
Successful Bidder as read out at the tender opening was the same one which was used
as basis for award of the tender. Further, the Procuring Entity stated that it had only
adjusted the figure with 4.4 million which was the Provisional sums. Further, the
Procuring Entity admitted that the VAT had not been included in the tender sum of
the Successful Bidder.
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The Board has further noted that an Evaluation Committee comprising of the
Ministry of Works officials, led by the District Works Architect and the District
Works Officer, Kajiado met on 18" June, 2009 and did in fact disqualify JSM
Builders for the following reasons:
* The Form of Tender was not fully filled
* Provisional Construction Sum (P.C/PS) and VAT were not included in the
tender sum.
= Registration certificate was not attached and the name does not appear in the
Ministry of Works Register
» The error percentage was not manageable within the contract i.e. Kshs

4,688,369.20.

The Board further notes that on 19" June, 2009 another evaluation was conducted by
the Senior District officer, District Accountant and the District Procurement Officer.
The Works Officer declined to attend the committee and stated that the evaluation

report forwarded to the District Officer should comprise his contribution.

The second Evaluation Committee recommended the award of the Tender be made to
JSM Builders at the tender price of Kshs. 18,023,000.00. This was the summation of
the quoted price of Kshs. 13,623,120 and PC sum of Kshs 4,400.000. The
committee also stated that the JSM Builders had included its registration certificate
from the Ministry of works in Category E. It further stated that the tenderer had no
errors in the building works and that though the PC sums were not included in the

total bid price, it was not a requirement in the bid document to include them.
The Board takes note that on 22" June, 2009, the District Tender Committee met and

deliberated on the evaluation report from the second Evaluation Committee. The

Board further takes note that the District Procurement Officer was a member of the
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second Kvaluation Committee as well as the Secretary to the Tender Committee that

awarded| the tender.

The Bodrd further notes that both the Evaluation Committees took into account only

the bidders with the six lowest quoted prices. The other ten bidders were omitted

from thd evaluation.

The Bodrd finds that the Procuring Entity changed the substance of the tender as the

sum awgrded was not the sum which the Successful Bidder had quoted. 1

minutes of the first Evaluation Committee clearly indicated that the Form

ndeed, the
of Tender

of the Spccessful Bidder was incomplete. However, upon perusal of a copy of the

Form of|Tender submitted to the Board, it was complete. This raises serious doubts as

to the manner the evaluation was conducted as the minutes of the first Evaluation

Committee and the second Evaluation Committee contradict each other.

The Board also finds that the evaluation process was not carried out in accordance

with th¢ law. The Procuring Entity could not justify the |setting aside of the

recommgndations of the first Evaluation Committee which had disqualified JSM

Buildery.

Taking Into account all the foregoing matters, we find that the process was irregular

and thergfore this ground of review succeeds.

Ground 2 - Breach of Section 60(6)

The Apﬂ)licant submitted that the Procuring Entity refused to provide it with a copy of

the tender opening register. It argued that Section 60(6) was framed in

mandatory

terms arjd hence it was not optional for the Procuring Entity to choose whether or not

to give the register. It referred the Board to a copy of its letter to the Procuring Entity

dated 14™ July 2009 which had indicated the letter as having been received by a

secretary on 15™ July, 2009.
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In response, the Procuring Entity stated that no bidder including Consky Engineering
had requested for the tender opening register and that it would not hesitate to give the

register to any bidder who requested it.

The Board notes that the letter was hand delivered to the Procuring Entity’s offices
and a copy signed for acknowledgement by a secretary on 15™ July 2009. As at the
time of hearing the Procuring Entity had not responded to the Applicant. The Board
further notes that a copy of the said letter was indeed part of the Procuring Entity’s
response document. It was therefore not right for the Procuring Entity to claim that it

was not aware of any such request.
Accordingly this ground succeeds.

Ground 3 - Breach Section 62(1) and (2)

The Applicant submitted that the Procuring Entity failed to seek clarifications from it
in regard to the evaluation and comparison of the tenders. It stated that had the
Procuring Entity sought clarifications, it would not have adjusted the Applicant’s
tender sum since the amount quoted by it was already inclusive of the provisional

sums as well as VAT.

In response, the Procuring Entity stated that it was not mandatory for it to seek
clarification from the bidder unless the bid was not clear. It argued that in this case, it

did not have any reason to seek for clarification from the Applicant.

The Board notes that a clarification is sought only when there is an issue that needs to
be clarified, and further that Section 62 (1) gives the Procuring Entity the discretion
to determine when to seek for clarification.

Accordingly the ground of appeal fails.
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The Board notes that Section 64 stipulates that a tender is responsive if it conforms to
all the mandatory requirements in the tender document. We note that the tender
document had the following requirements as stipulated in Clause 1.2 of the Tender
Document.
a) “Copies of certificates of registration and principal place of business.
b) Total monetary value of construction work performed for each of the last five
years
¢) Experience in works of a similar nature and size for each of the last five
Years and clients who may be contacted for further information on these
contacts
d) Major items of construction equipment owned
e) Qualification and experience of key site management and technical
personnel proposed to the contract.
f) Report on the financial standing of the tenderer such as profit and loss
statement and auditor’s reports for the last five years

g) Authority to seek reference from the tenderer’s bankers”

The first evaluation report indicated that the Applicant had complied with the many
requirements of the tender but was disqualified for not providing the Provisional
Construction (PC) Sums in the tender sum and that its margin of error was not
manageable. The second evaluation report did not fault the Applicants’ tender apart
from adding the PC sums and therefore making the Applicant’s bid higher than that
of the successful bidder.

Therefore, the Board finds that the Procuring Entity did not breach Section 64 of the

Act since it did not declare the applicant to be non-responsive.

Accordingly this ground of appeal fails.
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Committee on the basis that it was a past contractor for the entity and that the
workmanship was not satisfactory. This bidder had included the PC sum in its tender
sum of Kshs. 14,924, 409.20. The consideration of the past performance was not one
of the evaluation criteria and further the Procuring Entity had not submitted any

evidence or report indicating poor performance of this bidder.

Therefore, the Board finds that the Procuring Entity erred in declaring the bid for
JSM Builders as the lowest evaluated bid while failing to follow the due process to

arrive at the lowest evaluated price.

Accordingly, this ground of appeal succeeds.

Grounds 8 and 9 - Breach of section 67(1), (2) and 68(2) of the Act.

We combine these grounds as they raise similar issues.

The Applicant claimed that the procuring entity failed to notify it of the outcome of
the tender and hence the contract with JSM Builders was done before the expiry of

the mandatory fourteen days.

The Board has already dealt with this ground under the preliminary issue and held
that there was a breach on the part of the Procuring Entity.

Accordingly these grounds of appeal succeed.

Finally, the Board wishes to make the following observations:-

1. After the hearing, the Procuring Entity submitted the original tender document
of the Successful Candidate. The tender document is properly bound and on
the first page of the bound document, it wa$"marked as No. 10. The Tender
Opening Committee duly signed on that page which is consistent with the copy

of the tender document which had been submitted earlier
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