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BOARD'’S DECISION

Upon hearing the representations of the parties and interested
candidates, herein and upon considering the information in all

documents before it, the Board decides as follows: -

BACKGROUND

The tender was advertised by the Procuring Entity on 16t February,
2009. The tender No.CCN/DOE/T/059/2008-2009 was for Solid Waste
Collection, Transport and Disposal contract for Dagoretti Zone. The
tender closing/ opening date was first scheduled for 6t March, 2009
however it was extended to 10t March, 2009. The bids were opened in

the presence of the bidders’ representatives.



The follo

Tender No. CCN/DOE/T/059/2008-2009 (DAGORETTI )

1. M/s
2. M/s

EVALUATION

The two
Clause 2

(a) Com

(b) Tenc

(c) Tech

wing are the bidders who submitted their bids:-

b.4 of the Tender Documents.

Jane Wangare Mwangi Ltd

Ron Shan Enterprises

pleteness of documents
e LExamination of whether tenders were comp
e Checked for any computational errors

e Checked whether documents were properly

ler responsiveness

e Certificate of registration (or in corporation
company

e VAT Registration Certificate

e PIN Certificate

e Acceptable tender Security (Kshs. 100,000/

to City Council of Nairobi
e Tender validity (90 days)

e Completeness of Schedule of particulars

nical and Financial Capacity
3

bids that were received were evaluated in conformity

¢ Latest City Council of Nairobi Single Business Permit

lete

 signed

form of Bank Guarantee, Cash or Banker’s Cheque payable

)} of business or

=) either in the



Relevant experience

Vehicles and equipment
Personnel
Finance

Registration with NEMA

e Other experience

(d) Unit price

Clause 19.0 of the tender document provided that in addition to the

evaluation criteria stated above, the following listed parameters

would be scored and assigned weights as follows:-

Parameter Maximum ScorePercentage
Completeness of documents 3 8.33
Tender responsiveness 7 19.44
Technical Capacity 23 63.89
Financial Consideration 3 8.33

Total 36 100

Bidders who attained a minimum score of 27 points or 75% and above

were considered for further evaluation.

M/s Jane Wangari Mwangi Enterprises Ltd attained a minimum score

of 27 points and was considered responsive while M/s Ronshan

Enterprises Ltd was disqualified for scoring 25 points, which is below

the required minimum score of 27 points.
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Grounds 1, 2, 6, 7 & 8 ~Breach of Section 2 and 52 of the Public
Procurement and Disposal Act.

These grounds have been combined as they raise a similar issue on how

the tender process was conducted.

The Applicant submitted that the decision made by the Procuring
Entity failed to promote competition, fairness, integrity and to increase
transparency and accountability in the tendering procedure that it
undertook in breach of section 2 of the Act (herein after referred to as
the Public Procurement and Disposal Act,2005). It argued that the
purpose of the Act is further repeated in Section 39(1) of the Act,

wherein it is stated that:

“Candidates shall participate in procurement proceedings
without discrimination except where participation is

limited in accordance with this Act and the regulations.”

The Applicant argued that Section 27(1) of the Act made it clear that a
public entity must ensure that the Act and the regulations are complied
with. Thus failure by the Procuring Entity to comply with Section 2 of
the Act constituted a breach of Section 27(1) of the Act.

The Applicant further submitted that the Procuring Entity breached
Section 52 of the Act by preparing tender documents which were not
specific, contradicted the tender notice and failed to adhere to the
requirements as to how many copies of the tender documents a

tenderer was to submit.
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It further argued in this regard that the whole process was open,
transparent and accountable as evidenced by the fact that all tenderers

were allowed to witness the opening of the tenders.

The Board has carefully considered the submissions of the parties and

the documents that were presented before it.

The Board notes that Section 2 of the Act states that:
“the purpose of the Act is to establish procedures for procurement
and the disposal of unserviceable, obsolete, or surplus stores and

equipment by public entities to achieve the following objectives-

(a) To maximize economy and efficiency;

(b)To promote competition and ensure that competitors are
treated fairly;

(c) To promote the integrity and fairness of those procedures;

(d)To increase transparency and accountability in those
procedures; and

(e) To increase public confidence in those procedures.

(f) To facilitate the promotion of local industry and economic

development.

The Board further notes, that Section 52 of the Act states the
information that must be included in the tender document to allow fair
competition. The Board notes, that the Procuring Entity advertised
different tenders for various Zones in Nairobi and a bidder had to buy
separate tenders if it wished to participate in tendering for these

different zones.
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Applicant pointed out that according to the advertisement inviting
tenderers, the tenders were to be opened/closed on March 6th, 2009,
and that it relied on this advertisement, it completed the tender
documents and submitted them on that date, only to be told verbally by
the Procuring Entity that the closing/opening of the tenders had been
extended to March 10%, 2009. While conceding the fact that the
Procuring Entity had the right to extend the closing/opening date, it
nevertheless argued that in such circumstances, the Procuring Entity

had a duty to communicate such a decision in writing to all tenderers.

In response, the Procuring Entity submitted that it did not breach
Section 53 of the Act by extending the deadline for submitting the
tender documents. It asserted that what was extended was the time for

opening of tenders and this did not involve preparation of documents.

It argued that the extension of closing/opening date of the tender was
communicated to every bidder by way of a notice to that effect, which
was attached to the Tender Documents. In this regard, it pointed to the
fact that other tenderers submitted their bids with the notice of
extension attached to their bids, thus validating its claim that the notice
was attached to the Tender Documents, and that the Applicant must

also, therefore, have received the said notice.

The Board notes that Section 53 (1) of the Act allows the Procuring
Entity to “amend the tender documents at any time before the deadline
for submitting tenders by issuing an addendum” while Clause 19.2 of
the tender document allows the Procuring Entity “at its discretion to

extend the deadline for submission of tenders by amending the tender
10




documents in accordance with clause 8.4 in which case all rights and

obligatic
to the d

Section

promptly provide a copy of the addendum to each pers

Procurin

also noté

ns of the Procuring Entity and candidates previously sizbject
padline will thereafter be subject to the deadline extended”.
p3(3) of the Act further requires the Procuring Entity to

n to whom the

|

g Entity provided copies of the tender documents. The Poard

s that Clause 8.2 of the tender document provided thallt any

addendum would be notified in writing or by cable, telex or facsirTile to

all prospective tenderers who purchased the tender documents. |

Having
advertise
instructe
or befor¢
opening
tenders

informed

been ext¢nded to 10th March, 2009. Based on the tender

Board n
February
of the te

opening

The Boat

the ten

Were not opened. She further claimed that s

examined the documents, the Board notes that the tFnder
ment notice and Clause 18.2(b) of the tender document
d tenderers to submit their tenders to the Procuring Entity on
p 12.00 noon of 6th March, 2009. However, on the sup‘ osed
date the Applicaht avers that she was at City Hall and the
e was verbally
by the City Hall staff that the opening date of| the tendeifr had
documents the
ptes that the Procuring Entity prepared a Notice dateh 17th
, 2009, which is the date immediately following the publication
hder notice, advising tenderers on the change| of closin’ and
date of the tenders. ’

|
d finds that some bidders received notification of extension of

ler closing/opening date and, accordingly, accept%; the

submissdiE
the Tender Documents.

n by the Procuring Entity that it attached the said notice to

11




The Board further finds that notwithstanding the claim by the

Applicant that it did not receive the notice of the extension of the
closing/opening date in writing, it nevertheless was, by its own
admission, verbally notified of the change when it submitted its bid on
the 6t of March, 2009, and was consequently able to attend the tender
closing/opening on March 10t, 2009. This is evidenced by the record of
the tender opening register and the Applicant’s own admission. The

Applicant therefore suffered no prejudice.

The Board has further noted that the Applicant was able to prepare and

submit its tender on time.

Accordingly, this ground of appeal fails.

Ground 4 - Breach of Section 55 of the Public Procurement and
Disposal Act.

The Applicant submitted that the Procuring Entity breached Section 55
of the Public Procurement and Disposal Act by extending the tender
closing/opening date from 6t March, 2009 up 10th March, 2009.

The Board notes that Section 55 of the Act refers to the time for
preparing the tenders. Section 55(1) of the Act, read together with
Regulation 40, gives the minimum time allowed for the preparation of
tenders as twenty one days. The Board notes that the tenders were
advertised on 16t February, 2009 and were scheduled to be opened on
6th March, 2009 but the closing/opening date was extended to 10th
March, 2009. The time between the tender advertisement date and the

date of opening of tender is about 21 days. Section 55(2) of the Act
12
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their tenders when the opening of tenders was already in progress. In

support of this claim, it pointed out that some of the bidders, such as
Ravina Agencies and Dorkam Waste Enterprises, who did not even
have the required Tender Documents, presented their bids when the
process was well underway. Their tenders were accepted and read out.
It submitted that this irregular extension did not promote competition,
transparency and accountability, and undermined public confidence in

the procurement system.

In response, the Procuring Entity stated that all tenders were brought
within the stipulated time and those that could not fit in the tender box
were accepted in the manner determined by the Procuring Entity as

provided for under the Public Procurement and Disposal Act.

The Board notes that Section 58 of the Act describes the procedures

followed in submission and receipt of tenders as follows:-.

“SeCLION BE(1) ... wo. vev v cae cae e e e et e e s tas s e en e sa e ee aen e
(3) A tender must be submitted before the deadline for
submitting tenders and any tender received after that

deadline shall be returned unopened.

(4) The Procuring Entity to ensure that the place where
tenders must be submitted is open and accessible and shall
provide, in that place, a tender box that complies with the
prescribed requirements.

(5)Each tender that is delivered shall be placed unopened in

the tender box-
14
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Applicant submitted that none of the bidders who were present

complained at that particular time.

Accordingly, the Board finds that the breach complained of did not

occur.

This ground of appeal therefore fails.

Ground 10 -Breach of Section 82 of the Public Procurement and
Disposal Act.

The Applicant argued that the Procuring Entity failed to evaluate the

tenders in accordance with Section 82 of the Act.

In response the Procuring Entity stated that this was an open tender
~document and not a request for proposal document and hence Section
82 of the Public Procurement and Disposal act do not apply. It further

stated that the evaluation was done as per Section 66 of the Act.

The Board notes that Section 82 of the Act refers to evaluation of
proposals and the tender under reference is an open tender.
Accordingly, Section 82 of the Act has no relevance in this tender and

this ground has no merit.

This ground of appeal therefore fails.

16
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Nairobi on this 9t day of June, 2009
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