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BOARD'S DECISION

Upon hearing the representations of the parties and interested

candidates, herein and upon considering the information in all

documents before it, the Board decides as follows: -

BACKGROUND

The tender was advertised by the Procuring Entity on 16th February,

2409 . The tender No.CCN/ DOE/ T / 059 / 2008-2009 was for Solid Waste

Collection, Transport and Disposal contract for Dagoretti Zone. The

tender closing/opening date was first scheduled for 6rt March, 2009

however it was extended to 10ft March, 2009. The bids were opened in

the presence of the bidders' representatives.



ing are the bidders who submitted their bids:

Tender

1. M/

2. M/

ccN/Dow /o59/2008-200e (DAG ORETTT

ane Wangare Mwangi Ltd

Ron Shan Enterprises

EVALU

The two nformity

Clause

(a) Co leteness of documents

. Examination of whether tenders were com

o Checked for any computational errors

. Checked whether documents were properl signed

(b) Te responslveness

Certificate of registration (or in corporatio

company

VAT Registration Certificate

PIN Certificate

s Permit

Acceptable tender Security (Kshs. 100,000

form of Bank Guarantee, Cash or Banker's

) either [n the

to City Council of Nairobi

Tender validity (90 days)

Completeness of Schedule of particulars

cal and Financial Capacity

3

TION

bids that were received were evaluated in c

.4 of the Tender Documents.

of business or

Latest City Council of Nairobi Single Busi

(c) Tec

with

ue p{yable



Relevant experience

Vehicles and equipment

Personnel

Finance

Registration with NEMA

. Other experience

(d) Unit price

Clause 19.0 of the tender document provided that in addition to the

evaluation criteria stated above, the following listed parameters

would be scored and assigned weights as follows:-

Parameter

Completeness of documents

Tender responsiveness

Technical Capacity

Financial Consideration

TotaI

Maximum
a
J

7

23

4J

36

ScorePercentage

8.33

79.44

63.89

8.33

100

Bidders who attained a minimum score of 27 points or 75% and above

were considered for further evaluation.

M/t Jane Wangari Mwangi Enterprises Ltd attained a minimum score

of 27 points and was considered responsive while M/ t Ronshan

Enterprises Ltd was disqualified for scoring 25 points, which is below

the required minimum score of 27 points.
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Grounds 1, 2, 5, 7 &, 8 -Breach of Section 2 and 52 of the Public
Procurement and Disposal Act.

These grounds have been combined as they raise a similar issue on how

the tender process was conducted.

The Applicant submitted that the decision made by the Procuring

Entity failed to promote competition, fairness, integrity and to increase

transparency and accountability in the tendering procedure that it

undertook in breach of section 2 of the Act (herein after referred to as

the Public Procurement and Disposal Act2005). It argued that the

purpose of the Act is further repeated in Section 39(1) of the Act,

wherein it is stated that:

"Candidates shall participate in procurement proceedings

without discrimination except where participation is

limited in accordnnce with this Act and the regulatiotrs."

The Applicant argued that Section 27(7) of the Act made it clear that a

public entity must ensure that the Act and the regulations are complied

with. Thus failure by the Procuring Entity to comply with Section 2 of

the Act constituted a breach of Section 27(1) of the Act.

The Applicant further submitted that the Procuring Entity breached

Section 52 of the Act by preparing tender documents which were not

specific, contradicted the tender notice and failed to adhere to the

requirements as to how many copies of the tender documents a

tenderer was to submit.
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In respo , the Procuring Entity stated that the ten

contai enough information to allow fair competiti

who wi to submit tenders. It stated further

docum provided by the Procuring Entity herein

other thi gs:-The general and specific conditions, Ins

preparati and submission of tenders including, the fo

the num of copies to be submitted with the origi

procedu s and criteria to be used to evaluate and com

"A bidder may be consiilued for a zone

for as long as he or she has attained a mi
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In additi n, the Procuring Entity submitted that it ha

and 27(1) of the Act. In support of this con

had advertised the tender in two daily news

rd, and the Daily Nation, respectively, of Feb



It further argued in this regard that the whole process was open,

transparent and accountable as evidenced by the fact that all tenderers

were allowed to witness the opening of the tenders.

The Board has carefully considered the submissions of the parties and

the documents that were presented before it.

The Board notes that Section2 of the Act states that:

" the purpose of the Act is to establish procedures for procurement

and the disposal of unserzticeable, obsolete, or surplus stores and

equipment by public entities to achieoe the follouting obiectiaes-

(a)To maximize economy and efficiency;

(b)To promote competition anil ensure that competitors flre

treated fairly;
(c) To promote the integrity and fairness of those procedures;

(il)To increase transparenry and accountability in those

procedutes; and

(e) To increase public confidence in those procedures.

(fl To facilitate the promotion of local industry and economic

deaelopment.

The Board further notes, that Section 52 of the Act states the

information that must be included in the tender document to allow fair

competition. The Board notes, that the Procuring Entity advertised

different tenders for various Zones in Nairobi and a bidder had to buy

separate tenders if it wished to participate in tendering for these

different zones.



The Boa

provid

d has further noted that Clause 20.0 of the

as follows:
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M/s ].W. Mwangi
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The Boa notes that for Dagoretti zor:re, the followin bidders
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(ii)

M/s Ole uguti Enterprises had not tendered for this zo

Accordi ly, these grounds of appeal succeed.
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Applicant pointed out that according to the advertisement inviting

tenderers, the tenders were to be opened/closed on March 6,h, 2A09,

and that it relied on this advertisement, it completed the tender

documents and submitted them on that date, only to be told verbally by

the Procuring Entity that the closing/opening of the tenders had been

extended to March 10th, 2009. While conceding the fact that the

Procuring Entity had the right to extend the closing/opening date, it

nevertheless argued that in such circumstances, the Procuring Entity

had a dtty to communicate such a decision in writing to all tenderers.

In response, the Procuring Entity submitted that it did not breach

Section 53 of the Act by extending the deadline for submitting the

tender documents. It asserted that what was extended was the time for

opening of tenders and this did not involve preparation of documents.

It argued that the extension of closing/opening date of the tender was

communicated to every bidder by way of a notice to that effect, which

was attached to the Tender Documents. In this regard, it pointed to the

fact that other tenderers submitted their bids with the notice of

extension attached to their bids, thus validating its claim that the notice

was attached to the Tender Documents, and that the Applicant must

also, therefore, have received the said notice.

The Board notes that Section 53 (1) of the Act allows the Procuring

Entity to "amend the tender ilocuments at any time before the ileadline

for submitting tenders by issuing an addendum" while Clause 79.2 of

the tender document allows the Procuring Entity "at its discretion to

extend the deadline for submission of tenders by amend@ the tender
10
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The Board further finds that notwithstanding the claim by the

Applicant that it did not receive the notice of the extension of the

closing/opening date in writing, it nevertheless was, by its own

admission, verbally notified of the change when it submitted its bid on

the 6s of March,20A9, and was consequently able to attend the tender

closing/opening on March 10th, 2009. This is evidenced by the record of

the tender opening register and the Applicant's own admission. The

Applicant therefore suffered no prejudice.

The Board has further noted that the Applicant was able to prepare and

submit its tender on time.

Accordingly, this ground of appeal fails.

Ground 4 - Breach of Section 55 of the Public Procurement and
Disposal Act.

The Applicant submitted that the Procuring Entity breached Section 55

of the Public Procurement and Disposal Act by extending the tender

closing/ opening date from 6th March , 2009 up 10ft March, 2009.

The Board notes that Section 55 of the Act refers to the time for

preparing the tenders. Section 55(1) of the Act, read together with

Regulation 40, gives the minimum time allowed for the preparation of

tenders as twenty one days. The Board notes that the tenders were

advertised on 16ft Februatlr 2009 and were scheduled to be opened on

6ft MarcI'r, 2009 but the closing/opening date was extended to 10th

March, 2009. The time between the tender advertisement date and the

date of opening of tender is about 27 days. Section 55(2) of the Act
12



further tes that "if the tender documents arc a

53 when the time remaining before the deadline for su
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their tenders when the opening of tenders was already in progress. In

support of this claim, it pointed out that some of the bidders, such as

Ravina Agencies and Dorkam Waste Enterprises, who did not even

have the required Tender Documents, presented their bids when the

process was well underway. Their tenders were accepted and read out.

It submitted that this irregular extension did not promote competition,

transparency and accountability, and undermined public confidence in

the procurement system.

In response, the Procuring Entity stated that all tenders were brought

within the stipulated time and those that could not fit in the tender box

were accepted in the manner determined by the Procuring Entity as

provided for under the Public Procurement and Disposal Act.

The Board notes that Section 58 of the Act describes the procedures

followed in submission and receipt of tenders as follows:-.

" Section 58(1)

(2)

(3) A tender must be submitted before the deailline for
submitting tenders and any tender ,receizted after that

dendline shall be rctunred unopened.

(4) The Procuring Entifu to ensure that the place where

tenders mustbe submitted is open and accessible and shall

proztide, in that place, a tender box that complies with the

pr e s crib e d re q uir ements.

(S)Each tender that is deliaered shall be placed unopened in

the tender bax-

t4
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Applicant submitted that none of the bidders who were present

complained at that particular time.

Accordingly, the Board finds that the breach complained of did not

occur.

This ground of appeal therefore fails.

Ground 1,0 -Breach of Section 82 of the Public Procurement and
Disposal Act.

The Applicant argued that the Procuring Entity failed to evaluate the

tenders in accordance with Section 82 of the Act.

In response the Procuring Entity stated that this was an open tender

document and not a request for proposal document and hence Section

82 of the Public Procurement and Disposal act do not apply. It further

stated that the evaluation was done as per Section 66 of the Act.

The Board notes that Section 82 of the Act refers to evaluation of

proposals and the tender under reference is an open tender.

Accordingly, Section 82 of the Act has no relevance in this tender and

this ground has no merit.

This ground of appeal therefore fails.

t6



Taking i

and the

manner,

Ground O. 11 & 12 - is a general statement that is

any b h of the Act.

to account all the above matters, it is clear tha

ward of this tender was not done in a fai

ccordingly, the Request for Review succeeds

to the cessful bidders for Dagoretti zor:re is hereby n

Procurin Entity is ordered to retender for that zone.

Dated Nairobi on this th day of ]une, 2009
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