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BOARD'’S DECISION

Upon| hearing the representations of the parties
candigate before the Board and upon considering the i

documnents before it, the Board decides as follows: -

This Lt?equest for Review was lodged by Intex C
on 14{ October 2009.

The Applicant was represented by Mr. Sajay Ob
Procuring Entity was represented by Mr. Kenneth N. N
of Prgcurement. The successful candidate was repres

N. Kihara, Advocate.
The Applicant had raised one ground of Appeal and
tender awarded to Maltauro-H. Young JV be cancelled

to it.
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1. That the tender was carried out in accordance with European
Commission Procurement Procedures, that are known as the
practical guides to Contract Procedures for European

Commission external actions for the 9th EDF.

2. There was a financing agreement between the Government of

Kenya and European Commission.

3. The European Commission Procurement has a different bid
protest procedures as stated under article 37 of the Instructions ®

to tenderers in the Tender Dossier.

The successful candidate Maltauro/H. Young Joint Venture also filed

preliminary objections on the ground that;

1. The Request for Review was filed outside the stipulated appeal

window contrary to Regulation 73, 2, (c).

2. That this was a donor funded project and therefore the Board did )
have jurisdiction in view of the provisions of Section 7 of Public

Procurement and Disposal Act, 2005.

At the commencement of the hearing, the Board directed that the

Preliminary Objections be argued first.

The Procurement Entity in brief submissions argued that the Board did
not have jurisdiction to hear and determine the Request for Review as
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The Procuring Entity stated that if the above procedure failed, the

Tenderer could have recourse to procedures established under the
National Legislation of the state of the Contracting Authority, that is
the Public Procurement Administrative Review Board, established

under the Public Procurement and Disposal Act, 2005.

In conclusion, the Procuring Entity submitted that section 7 of the
Public Procurement and Disposal Act, 2005 ousts the jurisdiction of the
Board where there is a conflict between the Act, Regulations or any
directions of the Authority and a condition imposed by the donor of
funds. It argued that the tender was funded by a donor and therefore

the Board did not have jurisdiction.

On its part, the successful candidate Maltauro/H. Young J.V.
associated itself with the submissions of the Procuring Entity. In
addition, it submitted that the Request for Review was filed outside

the stipulated appeal window under Regulation 73 (2) (c)

The successful candidate argued that the Procuring Entity notified the
parties on 28t September 2009 and therefore the last day for filing the
Request for Review was 13t October 2009. It stated that the Request
for Review was filed on 14t October 2009 and was therefore filed out

of time.

In response, the Applicant submitted that although the tender was

conducted under the European Commission Procurement Procedure,
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The issue that arises for determination is whether the Board has

jurisdiction to hear and determine this matter.

It is common ground that this tender was conducted under the
European Commission Procurement procedures. It is also not
disputed that the tender falls under the Financing Agreement between
The European Commission and the Government of Kenya for the
Northern Corridor Rehabilitation Programme Phase I1I. The Financing
Agreement was signed on 234 November 2007 and is to end on 30t

April 2012.

The Board has noted that this tender for the Northern Corridor

Rehabilitation Programme Phase III is to cover the following roads:

(i) Timboroa-Eldoret
(i) Eldoret-Webuye and;
(iii) Webuye-Malaba

It is also clear that this Request for Review only relates to Lot 3,

Webuye-Malaba (A 104) Road Contract No.RD 0584.

The Board has also carefully examined the Tender Dossier (which
under Kenyan Law is referred to as the tender documents). Article 37
of the Instructions to Tenderers sets out the bid protest procedure

which is different from the one set up under the Public Procurement

and Disposal Act, 2005.
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its opinion to the Contracting Authority and shall also facilitate an
amicable solution between the tenderer and the Contracting Authority.
It is only after the Commission has given its opinion that a bidder can
have recourse to procedures set up under the National Legislation of
the Contracting State. This procedure is different from the one under
the Public Procurement and Disposal Act 2005, which provide that an
aggrieved bidder has to lodge a Request for Review within fourteen
days of occurrence of breach complained of where the Request for
Review is made before the making of an award or within fourteen days
of the notification of the award. Thereafter, the Request for Review has

to be determined within thirty days of the filing.

The Board has also noted that sections 6 (1) and 7 (1) of the Act, contain
provisions covering the conflict between International agreements and
also conditions on donor funds respectively. The said sections provide

as follows:

“6. (1) Where any provision of this Act conflicts with any
obligations of the Republic of Kenya arising from a treaty
or other agreement to which Kenya is a party, this Act shall

prevail except in instances of negotiated grants or loans.

7. (1) If there is a conflict between this Act, the regulations or any
directions of the Authority and a condition imposed by the
donor of funds, the condition shall prevail with respect to a

procurement that uses those funds and no others.
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Accordingly, the Preliminary Objections succeed and the Request for

Review is hereby dismissed. The Procurement Process may proceed.

Dated at Nairobi on this 2" day of November, 2009

M\pmv\\u pONA

CHAIRMAN
PPARB PPARB
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