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PRESENT BY INVITATION

Applicant, Tudor Services Ltd

Mr. Andrew Ombwayo, - Odawa Ombwayo & Ochich

Advocates Advocates

Procuring Entity, National Oil Corporation of Kenya

Mr. Mwaniki Gachuba - Procurement Manager

Interested Candidates

Ms. Ann Mumbi - Advocate, Safeline Ltd

Mr. Michael Ndungu - General Manager, Safeline Ltd

Mr. Robert obeiko - operation Manager, Safeline Ltd

Mr. Francis Kigen - Director, Gas & Diesel Ltd

BOARD'S DECISION

Upon hearing the representations of the parties and interested candidates

before the Board and upon considering the information in all the documents

before it, the Board decides as follows: -

BACKGROUND

The tender was advertised by the Procuring Entity, National Oil Corporation

of Kenya on 27,fr February, 2009. It was for the Provision of Loading and

Offloading Services for KenGen. The tender was closed/opened on 13tr

March, 2009.
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The evaluation committee carried out a preliminary evaluation to check

compliance with the mandatory requirements for the tender and the results

were as follows-:

The
No.

Preliminary
Evaluation

Gas &
Diesel Ltd

Safeline
Ltd

Tudor
Services

Comments

1. Amount of Tender
Security shall be in
the sum of
Kshs.50,0001=

Submitted Submitted Submitted All
submitted

2. Tender has been
submitted in the
right format

Right
Format

Right
Format

Right
Format

All in the
Right
Format

Tender has been
signed by the person
lawfully authorised
to do so

Condition
met

Condition
met

Condition
met

All
condition
met

r'|
J. The required

number of copies of
the tender have been
submitted

2 copies 2 copies 2 copies All met

The tender is valid
for the period
required

Not met Not met Not met To be
confirmed
in the
Financials

4. All required
documents &
information have
been submitted

Subject to
evaluation
of
Financials

At this stage all the three candidates qualified

to the next stage of Technical Evaluation. The

was conducted based on the following criteria:-

and were allowed to proceed

detailed technical evaluation



TECHNI EVALUATION

Staff Ex1 erlence Score

(i) sp cific Experience 50

Similar e perience in the Petroleum Sector 2

Technica Proposal Questionnaire 2

(ii) )peration Strategy &

)rganization

2g

Operatio r Strategy 7

Organizi :ion & Staffing

Responsi /eness of Terms of Reference

(iii) )ualification & Competence of

ley staff for Assignment

30

Team Le rdey'I\4anager

- El erience/Competenry 1

-Qu rlification 1

Other St ff
-Ex erience/Competency

-Qu lifications

To rI Points 100

Minimu r Technical Score Required 7Ao/o

\fter the
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1. M/S

2. Gas i

3. Tud<

:echnical evaluation, the following candidates

after scoring 70% and above:-
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nd Diesel Ltd

r Services Ltd

ere considered
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The Evaluation Committee further recommended

Proposal envelopes to be opened for evaluation.

FINANCIAL EVALUATION

M/S Gas and Diesel Ltd bid was disqualified due to

the prescribed pricing format as it was charging a

contrary to the requirements of the tender documents.

that their Financial

non-compliance with

fixed rate per month

The financial bids of the remaining two bidders were as follows:-

RECOMMENDATION

The Evaluation Committee noted that the tenders by the two remaining

candidates, Tudor Services Ltd and Safeline Services Ltd required further

clarification on technical issues. It noted that the tenders required

clarification on the issue of validity period and price. It therefore,

recommended that the matter be referred to the Tender Committee for

further guidance

The Tender Committee in its Meeting No.54 held on 8th April 20A9

terminated the tender. It directed the Procurement Manager to send out

fresh requests for Proposals to the three tenderers who had qualified to
6

Vendor Truck Loading at
NNT shy'mr
inclusive of VAT

Truck loading
at Embakasi
Kshs/ps

Truck Loading
at Eldoret Power
Plant Ksty'm3

Total

Safeline
Services
Ltd

75.4 75.4 23.2 v4.04

Tudor
Service
Ltd

40.6 23.2 40.6 704.40
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the letter. The letter stated that the financial p
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The three idders submitted fresh financial proposals.

The Eval tion Committee in a report dated 28tr April, recommended

the award the tender to M/s Safeline Services Ltd for ving quqted the

most com titive rates. The Tender Committee in its Meeti g No.57 held on

7th May awarded the tender to M/s Safeline Services i

i
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This Requ for Review was lodged by Tudor Services Ltd n 2.d june, 2009

against th decision of the Tender Committee of Kenya Nati nal Corporation

in the

loading

Andrew
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J
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Procuring Entity was represented by Mr. Mwaniki Gachuba, the

Procurement Manager.

The Applicant in its Request for Review raised nine grounds of Review. The

Board has considered the submissions by the parties and the documents

presented before it and decide as follows:

Preliminary Issue on lurisdiction of the Board

The Procuring Entity submitted that it had terminated the procurement

proceedings and changed the procurement procedure from a Request for

Proposal to a Request for Quotation. It argued that the termination of the

procurement was final and therefore no claim could arise from the

procurement proceedings that had been terminated.

It further submitted that the award being challenged by the Applicant was

made under the Request for Quotation and not under the Request for

Proposal procedure which had been terminated.

The Procuring Entity referred the Board to Section 88 of the Act which states

as follows:-

"A Procuring Enti$ may use a request for quotations for
procurement if-

(a) The procurement is for goods that are readily aztailable and

for which there is established market and;
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to determine the Request for Review. It therefore urged the Board to dismiss

the Request for Review and allow the procurement process to continue.

In response, the Applicant stated that it appreciated the right of the

Procuring Entity to terminate procurement proceedings; but argued that this

should be done in accordance with the provisions of the Act. It further stated

that the termination should have been communicated promptly to all

bidders, as stipulated in Section 36 (2) of the Act.

The Applicant argued that the Procuring Entity's letter dated 27th Apr1l,2009

attached in the Request for Review document was not a Request for

Quotations but a continuation of the Request for Proposals. Therefore, it

argued that there was no termination of the procuring proceedings as

argued by the Procuring Entity and the Board had the jurisdiction to hear

and determine the Review.

Finally, the Applicant argued that the use of Request for Quotations was an

abuse of the procurement proceedings as the Procuring Entity was trying to

split the tender into two contrary to Section 30 (1) of the Act.

The successful candidate, Safeline Services Ltd associated itself with the

submissions of the Procuring Entity. However, it observed in its Affidavit

that the Procuring Entity did not specify the quantity of volumes to be

handled on a monthly basis at each depot and therefore it was not possible

to make comparison on the unit costs. The winning bidder further stated that

it was because of this fact that its earlier financial bid was based on less

l0
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On the question of termination, the Board has noted that the Procuring

Entity wrote to the bidders by a letter dated 27th April2009 as follows:-

"Refuence is made to the abozte tender in which you participated

and qualified in the technical citeria. You are kinilly requested

to re-submit your financial proposal as per the attached format.
The same should be receioed by close of business on Tuesday,

28th ApriL 2009'.

It is clear that the letter dated 27th April 2009 did not terminate the

procurement process as argued by the Procuring Entity. That letter only

required the bidders to resubmit their financial proposals. The Board notes

that when a tender is terminated, a Procuring Entity has to notify all bidders

who participated and start procurement process afresh. In the instant case,

the Procuring Entity did not terminate the procurement process. It retained

the technical evaluation report and disregarded the financial aspect of the

tender. The letter of 27e April, 2009 required the bidders to resubmit

financial proposal. The Board holds that this did not amount to

termination of the tender.

The Board further notes that Section 36 (7) of the Act requires a Procurement

Entity that terminates procurement proceedings to give a written report on

the termination to the Public Procurement Oversight Authority. The

Procuring Entity admitted at the hearing that no report was given but it

argued that this was a minor mistake.

a

a

t2
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The Applicant further submitted that the

in the tender document the procedure

technical and financial proposals.

Procuring Entity failed to indicate

and criteria for evaluating the

The Applicant argued that the entire procurement process was done using

Request for Proposal procedure and that the argument by the Procuring

Entity that it used Request for Quotation procedure was an afterthought. It

stated that the letter by the Procuring Entity dated L2tr May 2009 informed it

that it had not succeeded in the tender after the technical and financial

evaluation. It argued that a Request for Quotation procedure pursuant

Section 80 of the Act does not have technical and financial evaluation stages.

Therefore it was clear that the Procuring Entity used the Request for

Proposal method.

It further argued that the Procuring Entity breached Section 81 and 82 of the

Act as the tender document did not indicate the procedure and criteria for

evaluating both the technical and financial proposals.

Finally, the Applicant submitted that the Procuring Entity did not refer to a

Request for Proposal in its letter to the bidders.

In response, the Procuring Entity denied that it breached Sections 81(2) and

82 of the Act and argued that it conducted an evaluation for a Request for

Quotation and therefore Section 82 of the Act did not apply.

t4



ng Entity further argued that having termina the Request for
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(I)This Section sets out the procedure for a procurement using a

request for quotations.

(2)The Procuring Entity shall prepnre n request for quotations

that sets out the following-

(a)the name and address of the ProcuringEntity

(b)the specific requirements prepared under section 34

relating to the goods being procured;

(c) an explnnation of where and when quotations

must be submitted; anil

(il) anything else required under this Act or the

regulations to be set out in the request fo,
quotations.

(3) The Procuring Entity shall deal utith the request for
quotations in accordance with the follouting-

(a) the Procuring Entity shall gizte the request to such

percons as the Procuring Entity determines;

(b) the request must be gizten to fls many persons fls

necessary to ensure elfectiae competition and must be

t6
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Accordingly, these two grounds succeed.

Ground 7: Procuring Entity's use of Clause 5.L of the Tender documents in
violation of Section 83 of the Act.

The Applicant alleged that Clause 5.1

Section 83 of the Act by providing that

unsuccessful bidder after negotiation

successful bidder.

of the tender document contravened

the Procuring Entity would notify the

and signing of a contract with the

In response, the Procuring Entity denied that it breached Section 83 of the

Act. It argued that Clause 5.1 was not applied and therefore the argument

by the Applicant was merely academic.

The Board has noted that Clause 5.1 of the Tender documents states that:-

'nfhe contract will be aanarded after negotiations are completed

when National Oil Corporation will promptly notify other

bidilers that they are unsuccessful".

The Board has further noted that Section 83 (1) of the Act states that-

"At the snme time the person utho submitteil the successful

proposal is notified, the procuring entity shall notify all other

percons who submitted proposals that their proposals were not

successful"

l8
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It is clear that Section 66 @) of the Act applies to the open tender procedure

and is therefore not applicable in the circumstances.

Accordingly, this ground fails.

Ground 9: Statement of perceived Losses.

The Applicant has made a statement of perceived losses and damages or

profit had it been awarded the tender.

The Board notes that the tendering process is a competition open to all

bidders. Any party joining the tendering process does so at its own risk and

should be ready to bear the risks involved. A.y cost, loss or damages

incurred in the process would be borne by the tenderer itself.

Taking into consideration the foregoing, the Request for Review succeeds.

The award of the tender to the Successful Candidate is hereby annulled. The

Procuring Entity may re-tender a fresh using an appropriate tendering

method with clear specifications and evaluation criteria.

Dated at Nairobi on this l't day of ]uly, 2OOg

J***nh
ChairmarU PPARB
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