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and bid
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7.

S DECISION

ring the representations of the parties and read-ing the

ts before it, the Board decides as follows: -

OUND OF AWARD

No. HCDA/37 / 08-09 was advertised the Procuring

Implementation19ft November, 2008. It was for the Supply,

missioning of Integrated Enterprise Resource anning $ystem

19th December, 2009, the Procuring En ity put pp an

ment in Daily Nation informing bidders that arifications had

med necessary, therefore calling for an A endum lto the

uments. It further informed the bidders that the closing date
i

2009 a1t noon

ers were advised to collect the Addendum to he tender from

ring Entity.

extended from 6ft January 2009 to 30th Janu

er was

ubmitted

closed/closed on 30th January

their bids:-

the fo owing

M

M

M

M

M

M

M

s Standard Solutions Ltd

s Techbiz Software Solutions

s Ecletics

s Vision/R4 Corporation and Footprint Comp.

s Open World Ltd

s Professional Digital Systems Ltd

s Micro Flouse Technologies Ltd



8.

9.

10.

11.

72.

13.

74.

M/ t Open View Business System

M/ t Coretec Systems and Solutions

M/r Attain Enterprise Solutions

M/r Techno Brain Ltd

M/r MFI Solutions

M/ s Simba Technology Ltd

M/s Compulynx links Ltd

. Vendor suitability

r Financial Suitability

EVALUATION

The Evaluation was based on only two assessment areas and was carried

out in all three phases, with the financial suitability being carried

forward until the completion of the site visit phase. The scoring per area

was as follows:

. Technical Evaluation 50%

30%

20%

The Evaluation Committee used Evaluation templates based on the

Request for Proposal to score first two assessment areas. The financial

evaluation was based on the lowest bid.

The technical evaluation was carried out in all the three phases. The

results were treated autonomously for each phase with the latter

independent of the former. The results for each phase were ranked and

tabulated. The tenderers were ranked as follows based on the technical

results obtained from the Desk Evaluation.



Desk E luation Phase

Rankir 7) Tenderer

1. M/t Coretec Systems and Solutions

2. M/r Attain Enterprise Solutions
a
J. M/s Techbiz Software Solutions

4. M/r Techno Brain Ltd

5. M/s Simba Technology Ltd

6. M/s MFI Solutions

7. M/t Vision/R4 Corporation and Footpr nt Comp

8. M/s Ecletics

9. M/ r Open View Business System

10. M/t Compulynx links Ltd

77. M/r Open World Ltd

12. M/ s Micro House Technologies Ltd

Demons

The Ent

place frc

the derr

phase, te

ration Phase

:rprise Resource Planning System demonstra

n 1't April 2009 to 9ft April 2009. Seven tender

rnstration phase. Based on the results obtai

rderers were ranked as follows:-

ion phase took

'rs Droceeded to
I

i

red during this
I

I

i

i

Rankir t
J Tenderer

1. M/s Coretec Systems and Solutions

2. M/s Techno Brain Ltd

3. M/s Attain Enterprise Solutions

4. M/s Techbiz Software Solutions



5. M/ s MFI Solutions

6. M/t Vision/R4 Corporation and Footprint Comp.

7. M/ s Simba Technology Ltd

Site Visit Phase

The top three tenderers proceeded to this phase which commenced on

the 22"d of April 2009 and concluded on 5th may 20A9. The results

obtained after the site visit were ranked as follows:

Ranking Tenderer Score

L. M/s Coretec Systems and Solutions 90.67%

2. M/ r Techno Brain Ltd 84%

3. M/r Attain Enterprise Solutions 59.17%

Financial Evaluation: The Evaluation Committee noted that it was very

difficult to rate this area due to inconsistency of the format supplied by

the vendors in their tender documents. However, it agreed that the

financial evaluation be carried out on the vendors who were successful

after the Site Visit Phase.

The top two vendors who qualified after the Site Visit Phase were:

Coretec Systems and Solutions

Techno Brain(K) Ltd

The Evaluation Committee sought clarifications from each of the two

vendors as to whether the costs quoted were inclusive of :

1. ],6% V AT

1rt

2nd



2. 50

3.A
ser Licences

ual recurrent costs.

M/s Co Systems and Solutions had already qu

licence hile Techno Brain (K) Ltd had quoted for 20

Ltd were asked to quote for the additional 30Brain (K

Recom rec

Coretec

ions: The Evaluation Committee

ystems and Solutions for award of the

ical and professional capacity and was

for the 50 User

d hence Techno

licences.

I

I

mended M/s
I

becauserit had

ially sound to

in (K) Ltfl on 5s

of Horti{ultural

of tender No.

mmissioning of

. The Applicant

tende

fina

underta the project. It further noted that M/s C Systems and

Solutio was the lowest evaluated bidder.

The Ten er Committee in its meeting held on 14ft y, 2009,1 under

Minute o.TC/04/05/08-09 awarded the contract for the Supply and

I*p tation of the Enterprise Resource Planning P) System to

M/s C System Solutions, the lowest evaluated t er ln Drlcie.I

On 22"d ay,2009, the Procuring Entity notified both t successful and

unsu ul bidders.

THE R

the tec

This

June,

Crop

IEW

est for Review was lodged by M/ s Techno B

against the decision of the Tender Commi

velopment Authority (HCDA) in the matte

HCDA/ 7 / 08-09 for Supply, Implementation and C

Integra Enterprise Resource Planning System (E



was represented by Mr. Alfred Mugo, Country Manager while the

Procuring Entity was represented by Mr. Andrew Wadambwa, Advocate

of Wadambwa Advocates. The interested candidate M/s Coretec

Systems and Solutions was represented by Mr. Gatheru Gathemia,

Advocate of Gatheru Gathemia & Co. Advocates.

The Applicant has raised seven grounds of appeal and urged the Board

to make the following orders:-

The tender referred to above be nullified and subsequently re-

advertised and evaluated according to the procurement Act and

Regulations.

All procurement proceedings arising from the above mentioned

tender be stopped immediately.

1.

2.

a
J. The award of the contract

contract should be signed

successful bidder.

be retraced and subsequently no

between the respondent and the

4. The respondent reimburses the Applicant, within a period not

exceeding 74 days, such costs including the fees for lodging of

this review and the actual costs borne by the Applicant towards

preparations of material for this review.

At the commencement of the hearing, the Procuring Entity made an

application to the Board to amend its Replying Affidavit by introduction

of two (2) emails and a copy of the consultancy Agreement between the



Procuri Entity and ICE Training & Consultancy to s

some all gations raised by the Applicant in its ground o appeal.

The A

ifically aiddress

affidavit on the

in tender No.

missioning of

submitted that

f the Act and

s. It pointed out
I

r .. ievaluauon was
i

the Pr-ocuring

2009 and e-mail

ications clearlv

grounds

After ideration of the parties arguments, the d accepted

amend replying Affidavit and

he amendment.

the Applicant was ven time to

through

GROU 1.: Breach of Section 55(5) of the Act and

The A icant in{ormed the Board that it had participa

7 / 08-09 for Supply, Implementation and CHCDA/

Integra Enterprise Resource Planning System (ERP).

ring Entity was in breach of Section 66(6)the P

Regulati

that the

a6by not evaluating the tender within 30 da

ids were opened on 30th January, 20A9, and

still ong ing by 1$ April, 2009 when it was invited

icant objected to the admission of the replyin

hat it should have been filed in good time.

do demonstration vide letter dated 19rt March

May, 2009. It averred that, the commu

that the evaluation period had exceeded the

tion 66(6) of the Act and Regulati on 46.

the

go

Entity

dated

indica

for by

iod provided

In res , the Procuring Entity submitted that it ha conducted the

ry, 2009 ls //thevaluati within the stipulated time from 23'd Febru

Februa 2009. It further submitted that after the k evaluation, it



became necessary to verify the data that had been submitted by the

bidders. It argued that the verification exercise was not an evaluation

process/ but only served to verify that what was specified by the bidders

in the technical documents existed and met its specifications. It further

stated that the Applicant participated in the demonstration and did not

raise any questions about the peculiarity of the demonstrations. In

addition, the Procuring Entity stated that the site visits and

demonstrations did not prejudice the Applicant since both the site visits

and demonstrations were done within the Bid validity period and that

the evaluation process was not tainted. In conclusion, the Procuring

Entity argued that the Applicant should be estopped from castigating an

exercise which it fully participated in.

The Board has carefully scrutinized the documents and considered the

parties submissions and noted that Section 66(6) and Regulati on 46,

respectively provide as follows:

Section 66(41

'The Eztaluation shall be carried out utithin such period as

moy be prescribed."

Regulation 46

"A Procurtng Entity shall, for purposes of section 66(6) of
the Act, eoaluate the tenders within a pertod of thirty days

after the opening of the Tender."

10



The Boa d has noted that the tenders were opened on Januarf, 2009
i

March, 2009.and th ore the 30 days evaluation period lapsed on

Further, the Board has noted the contents of the Proc ring Entlty's e-

mail da 6ft May, 2009 to the bidders. In the third li of this e-mail, it

states as

Authori

ollows:

"Please note that this

such you will meet the

KIE.'

still part of the

same Eztaluation

High Court case No. 540 of 2008 between

and Delarue, Justice Nyamu held that:-

i

t .. | |tuanory flnd
I
I

as

inyou lmet
I

Itist ore clear from the e-mail, the demonstrations were part of the

signed pn 12thevaluati n process. Indeed, the evaluation report wa

May,

In the ast, this Board has dealt with similar cases and ruled that

evaluati n beyond 30 days did not prejudice bidders. ow€V€f; in his

ruling Kenya Revenue
I

I

"The proaisions of Section 66(6) of the Pu

and Disposal Act and Regulation M

mandatory terms, and hence the Ptocu

comply."

Iic Proa$ernent

couched in

Entity's must

Accordi gly this ground of Appeal succeeds.



GROUND 2- Breach of Regulations 8(3) and 15

The Applicant submitted that the Tender Committee Secretary (i.".

Procurement Manager) was a member of both the Tender Committee

and the Evaluation Committee contrary to Regulations 8(3), 16(3) and

(4) It further submitted that the said officer in-charge of the

Procurement Unit was physically present during the demonstrations

and therefore in their view he was a member of the Evaluation

Committee.

The Procuring Entity in its response stated that the appointment letters

of the members of the evaluation committee dated29thJanuary,2009 did

not include the name of the Procurement Manager, Mr. Nahashon Muse,

as a listed member. It further submitted that it was aware of the

provisions of the Act and the Regulations that the Flead of the

Procurement Unit should not be a member of the Evaluation Committee.

It stated that, at no time was the Procurement Manager involved in the

tender evaluation process.

The Board has considered the submissions of the parties and examined

the documents before it.

It is not disputed that Nahashon Muse was present during the

demonstrations conducted by the bidders. The issue to be determined in

this ground is whether the physical presence of the officer in-charge of

the Procurement Unit during the demonstrations amounted to a breach

of Regulations 8(3), 16(3) and (4).

t2
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A/ A7/3/VOL (120) of 29thJanuay,2009 info

in that they had been appointed by the Acco

evaluation committee. This was done in

Committee by virtue of being the head of

n 16(3). The Board notes that the name of Mr. ahasho4 Muse

mong the nine persons appointed by the Acco nting Officer to

the tender. Indeed he did not sign the evalu tion report and

his presence in the Evaluation Committee ting could not

ued to be a breach of Regulation 16(4) as
l

attendled the
I

Procutement

ring the persons

rnting Officer to
I

ccordance with

that it v,iras not

d holds that the mere

emonstrations by the

physical appearance an individual

bidder is not of ity enopgh to

that such a person is a member of the Evaluati
i

Committee.
i

I

I

gly this ground of Appeal fails.

DS 3 and 5, Breach of Sections 66(21, (3), (4) Regulations
) and (3)

unds have been consolidated as they raise sim ar issuesi

licant argued that the Procuring Entity breach

I

I

I

I

Sectiofls 66(2)

of the Act, by failing to specify the evaluati criteria in the

have a criteriaument. It submitted that it was necessary t

rmat of evaluating the bids with weights ap rtioned, pay for

70% and financial 30%. The Applicant arg

13



clear to bidders whether the tender would be decided based on quality

or finance. It further queried how the Procuring Entity determined the

lowest evaluated tender because there was no basis for arriving at the

lowest evaluated tender as envisaged by Section 66(4) of the Act.

The Applicant submitted that the Procuring Entity did not follow

evaluation procedures and was in breach of Regulations 38(a), 50(1) and

(3). It stated that the Procuring Entity did not include a statement in the

Tender Document whether tenders which did not conform precisely to

the description of requirements but which met the objectives of the

Procurement in an alternative manner, could be permitted; and the

manner in which such tenders would be evaluated. It further stated that

Regulations 50(1) and 50(3) were breached in that since there was no

evaluation criteria, it would not be possible to do and complete the

Technical Evaluation. Further, it argued that it would not also be

possible for the Procuring Entity to rank the tenders.

In its response, the Procuring Entity stated that it had clearly specified

the evaluation criteria in the tender documents, with different aspects of

the system having been assigned weights, as per the tender documents.

It further stated that a Desk evaluation was carried out on the 23.d to 27h

February, 2009 solely based on the criteria set out in the tender

document. The Procuring Entity argued that due to constraints of time,

it only invited seven bidders for the demonstration phase. It submitted

that the three top vendors proceeded to the site visit phase. Further, it

sought clarifications from the top two vendors as to whether the costs

t4
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the ten r document pursuant to the said Regulations.

An In ted Candidate, M/r Open World Limited, ted by Ms.

Dorcas uthoni, informed the Board that although it

n, it wanted to make a clarification regardin

It submitted that during the opening of Bi

Entity i ormed the bidders that demonstrations and si visits wduld be
I

part of t e evaluation process for the short listed bidde

M/s C tec Systems & Solutions, the successful idder in their

submiss ns concurred with the Procuring Entity. It bmitted, that it

had ad ted the arguments made by the Procurin
i

Entitv iir theirJl
i
I

Ientirety.

The Boa scrutinised the tender documents and

the weighted scoring for technical

the Tender Document. At the Desk eva

evaluati

has

and

ation stqge, the
i

provid for in

l5

evaluation was



Procuring Entity scored the bidders according to the weighted scores.

Thereafter, the Procuring Entity shortlisted 7 bidders and subjected

them to Demonstrations. The shortlisting and Demonstrations are not

stated in the tender document as procedures and criteria to be used in

the evaluation. The Board further noted from the Procuring Entity's

submissions at the hearing that the shortlisting of 7 bidders was done in

the interest of time. The application of cut off formula and shortlisting a

certain number of bidders in the interest of time was not part of the

evaluation criteria stated in the Tender Documents.

The Board further notes that during the Demonstration phase, the

Procuring Entity awarded marks to the tenderers. Further, the Board

notes that the Procuring Entity conducted site visits and awarded marks.

Both the Procedure of awarding marks at the Demonstration phase and

the criteria of conducting Site Visits and awarding marks were also not

set out in the Tender Document. After the technical evaluation which

comprised Desk evaluation, Demonstration and Site visits, the

Evaluation Committee proceeded to recommend the award to the

successful bidder on the basis that it scored the highest in the technical

evaluation. The award of the contract to a bidder with the highest

technical score was not a criteria in the Tender Document.

Taking the above matters into account, the Procuring Entity breached

Section 66(2) of the Act by evaluating and comparing the tenders using

procedures and criteria not set out in the Tender Documents.

t6
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gly these grounds of Appeal succeed.

D 4, Breach of Regulation 16(8)

licant alleged that the Procuring Consultant and Evaluation

had direct contact with bidders thro h the use of

responsp by 
"-I

to seledtion of

- Mobile communication which prompted i

, submission of draft contract and clarif ation of price

and adjustment of price quotatiory was con ry to Regulation

ubmitted that, the communication with rega

uring Entity in response submitted that t

I

I
I

I

!
I

I

was n0 direct
i

as a formal

ation within the meaning of the Act. It

ation to all the bidders by e-mail

rgued that the

tion. Further, it argued that it was the App nt who called

n inquiry and the Procuring Entity followed t with ani e-mail

g the conversation. It submitted that no preju
I

,.i
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I
i

caused by reason of this purported direct cohave
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In conclusion, it further submitted that the Applicant be estopped from

further raising issues in this respect.

The Board has considered the submissions made by the parties and

documents submitted.

The issue that arises for determination is whether the Procuring Entity

was in breach of Regulation 16(8) which states as follows:-

"Under no circumstflnces may any member of an evaluation

committee enter into direct communication with any of the

tenderers participating in n tender or proposal that such

ea aluati on c ommitte e is consi dering"

The Board notes that the Chairman of the Evaluation Committee, Mr.

Richard Okite, communicated with bidders directly through e-mails

dated 6th May, 2009. The e-mail informed them that the Demonstration

was still part of the evaluation, and as such bidders would be required

to meet the same Evaluation team they met at Kenya Institute of

Education.

The Board holds that a member of the Evaluation Committee should not

have directly communicated with the tenderers pursuant to Regulation

16(8).

In the circumstances, this ground of Appeal succeeds.

18
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process undertaken by the Procuring Entity

Procurement Agent.

and therefore could not be a

Accordingly this ground of Appeal fails.

GROUND 7 - Breach of Section 64of the Act

The Applicant alleged that the evaluation of the tender was not done in

accordance with the Tender Document instructions on responsiveness,

which eventually affected the level of competition. It cited Hardware

pricing as an example where, despite pricing for it, no evaluation on it
was carried out by the Procuring Entity.

In its response, the Procuring Entity reiterated that the impression that

the Hardware was to be evaluated was unfounded. It further noted that

the provisions of the tender documents in relation to equipment was

basically to determine whether the vendors proposed system would be

compatible with the Procuring Entity's hardware or whether it would

be required to acquire an additional hardware. It finally stated that there

was no provision to quote for the Hardware as alleged and therefore it
was not subject to evaluation. After reviewing the tender documents, the

Board find that the Procuring Entity had sought for pricing on both the

Software and Hardware, but that the pricing for the Hardware was for

purposes of ascertaining cost of such hardware in the market. This was

useful to the Procuring Entity if it was to purchase compatible Software

to such hardware.

20



be

Board

pricing

In this rd, the holds that the evaluation of t

of software only as provid

the gro nds as

which a very

tender iwas to
I

in the itender

I

I

i

rlqetallecl
I

i

key have

on the

ts.docum

Accordi gly this ground of Appeal fails.

The has considered arguments on all

finds that grounds 1, 3, 4 and 5herein a

succeed

Taking i to consideration all the above matters, this R

The award of the tender to the successful

uest for
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Y
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i

I
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annulle and the Procuring Entity may re-tender.
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