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BOARD' DECISION

Upon hea ing the representations of the parties and

the informatibefore t Board and upon considering

before it, Board decides as follows: -

BACKGR UND

The Mini y of Immigration and Registration of P

Expressio of Interest (EOI) for the Design, Srpp

Solution

terested

in all
icandidates

ldocuments

ning of the Third Generation National Identi

Card Technology on 15th April, 2009 in

Standard d Nation Newspapers.

CLOSIN PENING

The EOI c /opened on 27th May,2009 at 10 a.m. Fif

at the tender closing/openin

Commissi

on Smart

were sub

bidders:-

1.N
2.N

:d an

r and

based

.frican

ments

cwingitted and opened

Marubeni Corporation and ZETES Industries

CCD Consortium

3. Tec brain and L1 Identity Solutions

4. Hei lberg

5. Sel Systemi Integrati

6. Sa Securitie

echnologies and KEB Technologies Consortiu

3

7. Face



8. Korea Minting and Security Printing Corporation

9. TongFang Co. Ltd

10.3M Kenya

ll.Cemalto

12.Indra

l3.African Development Managers, Smart Card Applications and Shanghai

Co.

l4.Multimedia Glory SDN BHD

15.NET/Universal Electronic Technological Solutions

16.UNISYS

1 7.TATA Consulting Services

18.SW Global Limited

l9.Compulynx & DataCard & InfoCard Africa

20.Nagra ID & Screen Check & NEC

2l.Integrale Solutions & Arjowiggins

22.Ob er thur Technol o gies

23.CMC Limited (A TATA Enterprise)

24.Accenture South Africa (Pty) Ltd

25.National Database & Registration Authority (NADRA)

26.Wuhan Tianyi & First Research

27 .Strinte h & Smartmatic International

28.Venus International Trading & Interitech SDN, BHD & New Horizon

29.Muhlbauer AG

30.Adare Group & Thales

3l.Olivetti & IRIS Smart Technology

32.De La Rue Kenya

33.CETC International

34.Just Solutions & Amsas Consulting

35.FIJP Consulting



36.8u

37.Sha

38.Si

3e.Giji

40.Uni

41.Ax

42.Hei

43.EA

44.Gi

45.Poli

46.Da

47.Bha

48.Tha

49.Sma

5O.EPS

EVALUA

The bids

Interest in

a) PR

The Eval

WAS CO

requrreI

The Eval

a) So

b) Pri

es Druckei

hai Fudan - TechSun New Technology

Ast Holdings

& Gemalto

v

h Padu Berhad & Comtel Integrated

PS Consortium

ke and Devrient

Security and Printing Works

oo International Corporation

t Electronic Ltd & Madras Security Printers &

Security Systems

i

I

Ble Soffare

Cube Identification Systems

Athena & Allami

ON

ere evaluated based on the criteria specified

o stages as follows:-

MINARY EVALUATION (ELIGIBILITY)

ators checked for the provision of the listed it

ucted on a Yes/No basis and bidders who atta ned

ts proceeded to the next level of evaluation.

ation criteria was as listed:-

Bidder/Joint Venture f Consortium

Contractor or System Integrator for past 3 y

n the ression of

I

I

for e{igibilify. It
I

"Yesf' for all the
i

I

I

C)C ificate of Incorporation



d) Physical Address

e) Audited Accounts for past 3 years

0 Minimum Total Turnover of USD 120 million

g) Manufacturer's Authorization Letters

Twenty one bidders out of the flfty bids were responsive to the eligibility

criteria and their bids qualified for further technical evaluation. They were as

follows:-

1. NEC, Marubeni Corporation and ZETES Industries

2. Technobrain and L 1 Identity Solutions

3. Selex Sistemi Intergrati

4. Sagem Securitie

5. Gemalto

6. Indra

7. NET/Universal Electronic Technological Solutions

8. UNISYS

9. TATA Consulting Services

l0.Muhlbauer AG

11.De La Rue Kenya

l2.Shanghai Fudan - TechSun New Technology

l3.Siemens

l4.Heitech Padu Berhad & Comtel Integrated

15.EDAPS Consortium

l6.Giesecke and Devrient

17.Polish Security and Printing Works

18.Daewoo International Corporation

19.Bharat Electronic Ltd & Madras Security Printers & Eagle Software

20.Thales Security Systems

21.EPS&Athena&Allami



after the

turnover

Twenty ni bidders including the Applicant were decl

iminary evaluation. The Applicant was di

at was below the required minimum of USD 1

b)D LED TECHNICAL EVALUATION

The bidde who had passed the Eligibility stage were ev

based on the following criteriacompli

Ex ence and references including experi

Nati wide Secure Smart identity cards and N

,',or',Jr"rponsive
I

ied for havins a
lu
I

illionj.
i

red

ralif

0m

luated

eof

ment, Application, Validation, Card Personali

.Ce ications for relevant ISO/IEC standards for

ma gement systems.

Proo of experience in successful implementation of itizen idqntity cards

atl t in one country in the past 5 years as prime ntractol or system

I

I

inte ator with a population of at least 10 million

. Proo of competence in nationwide deployment
I

I

Methodolosy and

wor lans

Proi t Details inter-alia;- Project cost, Typ" issu$d, System

ity (cards per month), Implementation

E

ca

ard

iod

of

pe

Cer icates of Completion

. Ref es for listed projects

and lCopies of



Demonstration of adequate capacity to undertake project of this

magnitude in Financial Capacity, Managerial Capacity and Technical

Capacity

Proof of experience in delivery of biometric solutions i.e. Automated

Fingerprint Identification System (AFIS) and Facial Recognition.

o Statement of relevant ISO/IEC standards for biometric solutions.

The bids were evaluated on a YES/No basis and only bidders who attained a

YES on each and every parameter were recommended for short listing.

Bidders who did not meet any of the requirements were considered non-

responsive.

The following nine bidders met all the requirements of the EOI and were

recommended for shortlisting:-

1. NEC, Marubeni Corporation and ZETES industries

2. Technobrain and L1 Identity Solutions

3. Segem Securitie

4. Gemalto

5. Indra

6. UNISYS

7. Shanghai Fudan - TechSun New Technology

8. Giesecke and Devirent

9. Thales SecuriW Svstems

The pre-qualified bidders were informed of the decision of the procuring

Entity vide notification letters dated 24th and 26tn August, 2009.



THE REV

This Requ t for Review was lodged on the 8e day of

National tabase and Registration Authority (NARDA),

the Ministry of State for Immigration and Re

ugust, 2409 in the matter of The Expressi

Design, pply, Installation and Commissioning of t
National I entity Card System based on Smart Card Tec

The pray of the Applicant are that:-

decision o

dated 26

1. The

Arg

E*p

E*p

2. The

Proc

ring Entity be directed to rescind

t, 2049 and to reinstate the Applicant

ion of Interest and to shortlist and

ion of Interest (EOI) or in the alternative;

ulment of the procurement proceedings

in their entirety.ring Entity

its

AS

P

The Appli nt was represented by Mr. Alan Kosgey,

Procuring tity was represented Mr. |ames Opundo, Pri

The in ted candidates present included Indra Sistem

Mr. Njoro

Mr. Peter

Nani Mungai, Advocate; Thales Security Sy

Anthony

Gichuhi, Advocate; De La Rue Kenya Ltd

jogr, Advocate; Muhlbauer A G represented

Advocate; idelberg represented by Mr. Fred Keya;

by Mr Alberto Soprani; and Tata

commenced by the

I

nsultancy Services

S.A. represented by

ems replesented by
I

'epresentpd by Mr.
I

r Mr. Robert Kubai,
I

ex Sisterfii Integrati

represen

rePresen by Mr. Vivek Kumar.



The Applicant in its Request for Review raised five (5) grounds of review and

the Board deals with them as follows:-

Grounds 1.,2 & 3 - Breach of Regulation 66(21

These grounds have been consolidated because Grounds 1 & 2 are background

statements that support the allegations contained in Ground 3.

The Applicant alleged that the Procuring Entity failed to provide written

reasons as to why its bid was unsuccessful within the requisite period stated in

Regulation 66 (2) of The Public Procurement and Disposal Regulations 2006,

herein referred to as the "Regulations". It further alleged that the Procuring

Entity did not furnish it with a copy of the final evaluation report of its bid.

In its response, the Procuring Entity stated that it had received the Applicant's

letter dated 4th September, 2009 requesting it to be furnished with reasons, as

to why its bid was unsuccessful, a copy of the final evaluation report of the

Expression of Interest herein referred to as the EOI, and the evaluation criteria

adopted for the "EOI". It added that it had responded to the said letter on 9tr

September, 2009 in which it provided reasons as to why the Applicant's bid

was not successful. It further stated that the law requires it to provide written

reasons where so requested by an unsuccessful bidder within fourteen days

after such a request.

The Board has carefully examined the documents submitted before it and the

parties' submissions.
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The Board

The Board notes that the Applicant's letter to the Procur

sons as to why its bid was unsuccessful was

hat the Applicant's Request for Review in

he said Regulation was filed on 8ft Septem

therefore nds that at the time the Request for Review

only four days of the requisite fourteen dayApplicant,

the in{o tion had lapsed. In the circumstances, the

Procuring Entity could not have breached Regulation

requisite riod had not expired.

Accordin y this limb of the ground of appeal fails.

With reg d to whether the Procuring Entity should

Applicant
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Procuring Entity could not have breached the Act or Regulations in this

regard.

Accordingly this limb of the ground of appeal also fails.

Grounds 4 & 5 - Breach of Section2 of the Act

These grounds have been consolidated because they raise similar issues.

The Applicant claimed that it had the requisite experience, technical expertise

and professional competency to provide the services set out in the EOI. It

stated that it was listed by a reputable publication, ID World, as among the top

50 companies in e-passport technology. It further stated that it had

demonstrated its ability to perform large scale projects and that it had executed

the single largest contract in the world for the supply of national identity cards

with the Government of Pakistan. It therefore alleged that the Procuring

Entity's decision to disqualify it from further participation in the tender

offended the spirit of Section2 of the Act.

It further alleged that clause 1(e) of the eligibility criteria in the EOI was

ambiguous in that it did not specify the period required for the tenderer's

turnover, unlike clause 1(d), the period for audited accounts, which was

specified as the past three (3) years. It claimed that it nonetheless met the EOI

requirements for Clauses 1(d) and (") by submitting audited accounts for the

period 2405-2A08 which indicated that its turnover for the period was USD
'l'45.5 million. It further claimed that its turnover for the period 2006-2008 was

above the EOI threshold of USD 120 million and that its turnover for the

period 2047-2008 was USD 203.96 million.

12



million w

added tha

USD 120

turnover

years as

turnover

In its res nse, the Procuring Entity stated that it had ad

reouireI ts set out in the EOI and that it also followed

Act and t e Regulations. It further stated that the requi

EOI to provide evidence of a minimum total

s neither vague nor ambiguous as alleged

1(e) of the

in any case, the Applicant had not sought cla

during t six week period that the EOI had been o

Applicant ailed to meet the requirement under clause L

the accou it submitted did not provide evidence of

llion. It further alleged that the Applicant's su

as evasive and did not display annual audited

s specified in the EOI. It therefore conclud

only su

million

million,

itted a turnover for a four year period (

a turnover for a seven year period (2001-

as to hide details of its inabiliW to meet the

USD 12Omillion.

Finally, Procuring Entity stated that it had spent ov

the produ

ceiling of

tion of the second generation ID cards since i

SD l20million was on the lower side consid

the tend under review would include design, su

commissi ing of the third generation ID cards based

technol

The Suc ful Candidates, Indra Sistemas S.A. and Tha

aligned t selves with the Procuring Entity's sub

Sistemas S A. stated that the Procuring Entity evaluated

in the advertisement notice and only bidders
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the criteria were shortlisted. On its part, Thales Security Systems submitted

that the appeal was misconceived as international standards of accounting

were well known with regard to what is required in terms of turnover of a

firm. In addition, it stated that if the Applicant found Clause 1(e) ambiguous it

should have sought clarifications from the Procuring Entity before submitting

its bid.

De La Rue, Tata, Heidelberg, Muhlbauer AG and Selex Systemi, all

unsuccessful candidates, stated that they had submitted bids that met all

eligibility criteria as stated in the EOI. They submitted that the Procuring

Entity failed to comply with its own requirements in the EOI advertisement

notice. They cited examples of how they had provided evidence on the

requirements of the Procuring Entity but their bids were disqualified for

alleged lack of compliance to the set criteria.

The Board has carefully examined the documents submitted before it and

considered the parties' submissions.

The Board notes the objectives of Section2 of the Act as follows:-

a) to maximize economy anil fficiency;
b) to promote competition and ensure that competitols are treateil faiily;
c) to promote the integrity and faintess of those proceilures;

il) to increase transparenry nnd accountability in those procedures;

e) to increase public confidence in those procedures.

The Board also notes the provisions of Section 31(3) and (4) of the Act as

follows:-

" (3) The criteria under subsection (1) and any other requirements under

subsection (2) shall be set out in the tender dacuments or the request for

t4



ls or quotntions, or if a procedure is used pre-quallfy persons,

documents used in that proceilure.

procuring entity shall determine whether pefson qualified

determination shall be ilane using the crtt ia and irements

t in thc dacuments ar reqaests described uniler ubsecti (3).',

The Board urther notes the provisions of Section 80 of the

,ATt the deadline for submilting expression of terest thi pracuring

prol

in ti

(4) ',

and

set t

o iletennine if the

nce with the notice inaiting expression of in

,.it a nronosal intl ,
It.o 
i

I

i

I

uestion to be answered under these grounds f review iis whether

ures followed by the Procuring Entity p

and ensu that the tenderers and in this specific case

treated fai

In order t determine this, the Board has examined

report, Applicant's tender documents and the tend

bidders with respect to the issue of how

requirements in its EOI particularly clauses

enti

The main

the tender

successful

evaluated

From the

EOI requi

shall examine each expression of interest

submitting it is qualifieil to be inaited to

oresaid documents the Board notes that clau

eligible applicants to provide audited accou

years and to have a minimum total turnover equivalen

respectiv

From the der evaluation report dated 29th July - 5th Au

at the Procuring Entity required, as evidenceobserves t

l5



having complied with the evaluation criteria in 1(d) and ("), the audited

accounts to be signed by the auditors and gross sales per annum derived

from the audited accounts, respectively. The Board further observes that from

these requirements in order for a bidder to be found responsive as regards

turnover, the bidder must have submitted signed audited accounts for the past

three (3) years.

The Board notes that the evaluation criteria as stated in the EOI Clause 1(e)

was 'minimum total turnoaey'. The Board further notes that in the evaluation

of bids the Procuring Entity used 'gross sales per annum' derived from

bidders' audited accounts. The Board observes that the Procuring Entity did

not specify what period the turnover was to cover. From the submissions of

the Applicant, it was clear that to the Applicant, minimum total turnover

meant the total turnover for the past three (3) years, whereas to the Procuring

Entity, the minimum total furnover meant an annual turnover of USD

120million. In the circumstances, the Board finds that the minimum total

turnover as stated in the EOI clause 7(e) was capable of being interpreted

differentlv bv different bidders.

The Board observes that the Procuring Entity carried out a preliminary

evaluation of the bids submitted based on the criteria stated in the EOI Clauses

1(a) to (f). The Procuring Entity then listed the bidders it found non responsive

together with the reasons for finding them non responsive. The Applicant was

one of twenty nine bidders found non responsive and the reason given was

that its annual turnover of USD 38.6million was below the USD l2Omillion

annual turnover required. The Board found that six other bidders were also

declared to be non responsive because their annual turnover was stated as

being below the USD l20million annual turnover.

I6



The Boar examined several bids of the successful can

that bid number three (Technobrain and L1 Identi

submitted signed audited accounts for L1 Identity Solut

were reli upon to attain the minimum total annu

The Board finds that this is in contradicti120milli

Entity's

would be on signed audited accounts. Given that

audited ounts for bidder number three (Techno
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notes that Procuring Entity declared bidder number
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The Boa
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The Board further finds that the evaluation process was flawed, therefore, the

Procuring Entity did not meet the provisions of Section 31(3) and (4) of the Act

and therefore could not have achieved the objectives envisaged under Section

2 of the Act and in particular the promotion of competition and ensuring that

the competitors, were treated fairly.

Accordingly, these grounds of review succeed.

Before concluding, the Board hereby makes the following observations on the

tender process:-

i) The bids were opened/closed on 27ft May, 2009 with 50 bids received.

The Procuring Entity's evaluation committee was appointed two months

later on 28e July, 2009 and the evaluation process was carried out

between 29th July and 5ft August 20A9. The Board observes that this is

contrary to Regulation 46 where tenders are to be evaluated within a

thirty day period after the opening of the tender. The Board also notes

this in the context of the Procuring Entity's statement in its letter Ref:

MIR.C.45/4 VOL.il (185) to the Public Procurement Administrative

Review Board that the 2"d generation ID system expires on 13th January,

2010 and that it was envisaged that the third generation system would

have been rolled out before the said date of expiry, thus an urgency in

the procurement. In the circumstances, it is not clear why the Procuring

Entity took two months to commence the evaluation process.

ii) That the USD l20million threshold for annual turnover was determined

by the Procuring Entity based on it submissions that it had spent over

Kshs. 10 billion in the production of the second generation ID cards since

inception and that the ceiling of USD l2Omillion was on the lower side

l8



desi supply, installation and commissioning of

ID rds based on the smart card technology. The

generation ID system has been in place f

sta in the Procuring Entity's letter Ref: MIR.C.45 4 VOL.[ (185) to the

Publ c Procurement Administrative Review Board. Therefore, it would

ap r that the KSh 10 billion (approximately, USD 20 million) spent on
I

was notithe annual
i

to whethpr the USD
I

irement ,[or annual

the cards was for a period of fourteen years an

ex diture on the cards. Thus a question arises a

CONS dering the services for the tender under r

SCCO

7 illion turnover is indeed a reasonable req

tur ver. The Board further notes that most of the

l20million threshold for annual turnover ha

ACCO nts for their entire operations for differen
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1 illion.
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I
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ring Entity as having met all the experience d references criteria.

mple, bidder number three (Technobra and L1 Identitv

ions) stated that they did not have completi
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of the program." The Board also notes that no references for the ongoing

projects were submitted by this bidder.

Taking into account all the foregoing matters, it is clear to the Board that the

procurement process for the Expression of Interest was flawed and did not

meet the provisions of Section 31(3) and (4), and Section 80 of the Act and

therefore could not meet the objectives envisaged under Section 2 of the Act.

The Board therefore orders, pursuant to Section 98 of the Act, that:-

i) The decision to pre-qualify the nine successful tenderers is nullified;

ii) The Procuring Entity may re-tender; and

iii)The Procuring Entity re-examines the eligibility and experience criteria it

sets out in its Expression of Interest to ensure that the tender process

meets the provisions of Section 31(3) and (4) of the Act in order to satisfy

the spirit of Section2 of the Act.

Dated at Nairobi on this 8th day of October, 2A09

tl
l'{** n*As11r

Signed Chairman
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