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BOARD’S|DECISION
Upon heating the representations of the parties and interested |candidates
before thel Board and upon considering the information in all documents
before it, the Board decides as follows: -
BACKGROUND
The Minidtry of Immigration and Registration of Persons advertised an
Expressior] of Interest (EOI) for the Design, Supply, Installation and
Commissigning of the Third Generation National Identity Card System based
on Smart [Card Technology on 15% April, 2009 in both the East African
Standard and Nation Newspapers.
CLOSING/OPENING
The EOI closed/opened on 27t May, 2009 at 10 a.m. Fifty tender documents
were subnjitted and opened at the tender closing/opening from the following
bidders:-

1. NEQ Marubeni Corporation and ZETES Industries

2. NEQ CCD Consortium

3. Techhobrain and L1 Identity Solutions

4. Heidelberg

5. Seley Systemi Integrati

6. Sagem Securitie

7. Face|Technologies and KEB Technologies Consortium




8. Korea Minting and Security Printing Corporation

9. TongFang Co. Ltd

10.3M Kenya

11.Gemalto

12.Indra

13.African Development Managers, Smart Card Applications and Shanghai
Co.

14.Multimedia Glory SDN BHD

15.NET/Universal Electronic Technological Solutions

16.UNISYS

17.TATA Consulting Services

18.SW Global Limited

19.Compulynx & DataCard & InfoCard Africa

20.Nagra ID & Screen Check & NEC

21.Integrale Solutions & Arjowiggins

22.Oberthur Technologies

23.CMC Limited (A TATA Enterprise)

24. Accenture South Africa (Pty) Ltd

25.National Database & Registration Authority (NADRA)

26.Wuhan Tianyi & First Research

27.Strinte h & Smartmatic International

28.Venus International Trading & Interitech SDN, BHD & New Horizon

29 . Muhlbauer AG

30.Adare Group & Thales

31.0livetti & IRIS Smart Technology

32.De La Rue Kenya

33.CETC International

34.Just Solutions & Amsas Consulting

35.HJP Consulting




36.Bunc
37.Sharighai Fudan - TechSun New Technology
38.Siemens

39.Gijima Ast Holdings

40.Unigq
41.Axw

4?2 Heit

43 EAD

44 Gies

45.Poligh Security and Printing Works
46.Daev
47 Bhar

48.Thal

49.Smaj

50.EPS

Jes Druckei

prp & Gemalto
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d) Physical Address

e) Audited Accounts for past 3 years
f) Minimum Total Turnover of USD 120 million

g) Manufacturer’s Authorization Letters

Twenty one bidders out of the fifty bids were responsive to the eligibility
criteria and their bids qualified for further technical evaluation. They were as
follows:-

1. NEC, Marubeni Corporation and ZETES Industries
. Technobrain and L 1 Identity Solutions
. Selex Sistemi Intergrati

. Sagem Securitie

. Indra

2

3

4

5. Gemalto
6

7. NET/Universal Electronic Technological Solutions

8. UNISYS

9. TATA Consulting Services

10.Muhlbauer AG

11.De La Rue Kenya

12.5hanghai Fudan - TechSun New Technology

13.Siemens

14.Heitech Padu Berhad & Comtel Integrated

15.EDAPS Consortium

16.Giesecke and Devrient

17.Polish Security and Printing Works

18.Daewoo International Corporation

19.Bharat Electronic Ltd & Madras Security Printers & Eagle Software
20.Thales Security Systems

21.EPS & Athena & Allami
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* Demonstration of adequate capacity to undertake project of this

magnitude in Financial Capacity, Managerial Capacity and Technical

Capacity

e Proof of experience in delivery of biometric solutions i.e. Automated

Fingerprint Identification System (AFIS) and Facial Recognition.

e Statement of relevant ISO/IEC standards for biometric solutions.

The bids were evaluated on a YES/No basis and only bidders who attained a

YES on each and every parameter were recommended for short listing.

Bidders who did not meet any of the requirements were considered non-

responsive.

The following nine bidders met all the requirements of the EOI and were

recommended for shortlisting:-

1.

A S S L

NEC, Marubeni Corporation and ZETES industries
Technobrain and L1 Identity Solutions

Segem Securitie

Gemalto

Indra

UNISYS

Shanghai Fudan - TechSun New Technology
Giesecke and Devirent

Thales Security Systems

The pre-qualified bidders were informed of the decision of the procuring

Entity vide notification letters dated 24t and 26t August, 2009.



THE REVIEW

This Requgst for Review was lodged on the 8t day of September, 2009 by
National Jatabase and Registration Authority (NARDA), Pakistan against the
decision of the Ministry of State for Immigration and Registration of Persons
dated 26 pugust, 2009 in the matter of The Expression of Interest for the
Design, Sypply, Installation and Commissioning of the Third Generation

National I¢entity Card System based on Smart Card Technology.

The prayers of the Applicant are that:-
1. The |Procuring Entity be directed to rescind its |decision dated 26t
August, 2009 and to reinstate the Applicant as a candidate for the
Expression of Interest and to shortlist and properly evaluate its

Expression of Interest (EOI) or in the alternative;

2. The Annulment of the procurement proceedings commenced by the

Procyring Entity in their entirety.

The Applirant was represented by Mr. Alan Kosgey, Advocate while the
Procuring Entity was represented Mr. James Opundo, Principal State Counsel.
The intereqted candidates present included Indra Sistemas S.A. represented by
Mr. Njoroge Nani Mungai, Advocate; Thales Security Systems represented by
Mr. Peter |Gichuhi, Advocate; De La Rue Kenya Ltd represented by Mr.
Anthony Njogu, Advocate; Muhlbauer A G represented by Mr. Robert Kubai,
Advocate; [Heidelberg represented by Mr. Fred Keya; Selex Sistemi Integrati

representefl by Mr Alberto Soprani; and Tata Consultancy Services

representefl by Mr. Vivek Kumar.




The Applicant in its Request for Review raised five (5) grounds of review and

the Board deals with them as follows:-

Grounds 1, 2 & 3 - Breach of Regulation 66(2)
These grounds have been consolidated because Grounds 1 & 2 are background

statements that support the allegations contained in Ground 3.

The Applicant alleged that the Procuring Entity failed to provide written
reasons as to why its bid was unsuccessful within the requisite period stated in
Regulation 66 (2) of The Public Procurement and Disposal Regulations 2006,
herein referred to as the “Regulations”. It further alleged that the Procuring

Entity did not furnish it with a copy of the final evaluation report of its bid.

In its response, the Procuring Entity stated that it had received the Applicant’s
letter dated 4th September, 2009 requesting it to be furnished with reasons, as
to why its bid was unsuccessful, a copy of the final evaluation report of the
Expression of Interest herein referred to as the EOI, and the evaluation criteria
adopted for the “EOI”. It added that it had responded to the said letter on 9th
September, 2009 in which it provided reasons as to why the Applicant’s bid
was not successful. It further stated that the law requires it to provide written
reasons where so requested by an unsuccessful bidder within fourteen days

after such a request.

The Board has carefully examined the documents submitted before it and the

parties’ submissions.
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Procuring Entity could not have breached the Act or Regulations in this

regard.

Accordingly this limb of the ground of appeal also fails.

Grounds 4 & 5 - Breach of Section 2 of the Act

These grounds have been consolidated because they raise similar issues.

The Applicant claimed that it had the requisite experience, technical expertise
and professional competency to provide the services set out in the EOL It
stated that it was listed by a reputable publication, ID World, as among the top
50 companies in e-passport technology. It further stated that it had
demonstrated its ability to perform large scale projects and that it had executed
the single largest contract in the world for the supply of national identity cards
with the Government of Pakistan. It therefore alleged that the Procuring
Entity’s decision to disqualify it from further participation in the tender

offended the spirit of Section 2 of the Act.

It further alleged that clause 1(e) of the eligibility criteria in the EOI was
ambiguous in that it did not specify the period required for the tenderer’s
turnover, unlike clause 1(d), the period for audited accounts, which was
specified as the past three (3) years. It claimed that it nonetheless met the EOI
requirements for Clauses 1(d) and (e) by submitting audited accounts for the
period 2005-2008 which indicated that its turnover for the period was USD
145.5 million. It further claimed that its turnover for the period 2006-2008 was
above the EOI threshold of USD 120 million and that its turnover for the
period 2001-2008 was USD 203.96 million.
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the criteria were shortlisted. On its part, Thales Security Systems submitted

that the appeal was misconceived as international standards of accounting
were well known with regard to what is required in terms of turnover of a
~ firm. In addition, it stated that if the Applicant found Clause 1(e) ambiguous it
should have sought clarifications from the Procuring Entity before submitting

its bid.

De La Rue, Tata, Heidelberg, Muhlbauer AG and Selex Systemi, all
unsuccessful candidates, stated that they had submitted bids that met all
eligibility criteria as stated in the EOl. They submitted that the Procuring
Entity failed to comply with its own requirements in the EOI advertisement
notice. They cited examples of how they had provided evidence on the
requirements of the Procuring Entity but their bids were disqualified for

alleged lack of compliance to the set criteria.

The Board has carefully examined the documents submitted before it and

considered the parties” submissions.

The Board notes the objectives of Section 2 of the Act as follows:-

a) to maximize economy and efficiency;

b) to promote competition and ensure that competitor’s are treated fairly;

c) to promote the integrity and fairness of those procedures;

d) to increase transparency and accountability in those procedures;

e) to increase public confidence in those procedures.
The Board also notes the provisions of Section 31(3) and (4) of the Act as
follows:-

“(3) The criteria under subsection (1) and any other requirements under

subsection (2) shall be set out in the tender documents or the request for
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proppsals or quotations, or if a procedure is used to pre-qualify persons,

in the documents used in that procedure.

(4) The procuring entity shall determine whether a person is qualified
and that determination shall be done using the criteria and requirements

set oyt in the documents or requests described under subsection (3).”

The Board ffurther notes the provisions of Section 80 of the Act as follows:-
“Aftér the deadline for submitting expression of interest the procuring
entitly shall examine each expression of interest to determine if the
persdn submitting it is qualified to be invited to submit a proposal in

accotdance with the notice inviting expression of interest.”

The main question to be answered under these grounds of review is whether
the tender procedures followed by the Procuring Entity promoted competition
‘and ensur¢d that the tenderers and in this specific case, the Applicant, was

treated fainly.

In order tp determine this, the Board has examined the tender levaluation
report, the Applicant’s tender documents and the tender documents of the
successful |bidders with respect to the issue of how the Procuring Entity

evaluated the requirements in its EOI particularly clauses 1(d) and (e).

From the aforesaid documents the Board notes that clauses 1(d) and (e) of the
EOI requirpd eligible applicants to provide audited accounts for the past three
years and [to have a minimum total turnover equivalent to USD 120million

respectively.

From the tpnder evaluation report dated 29t July - 5% August, 2009, the Board

observes that the Procuring Entity required, as evidence of eligible applicants
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having complied with the evaluation criteria in 1(d) and (e), the audited

accounts to be signed by the auditors and gross sales per annum derived
from the audited accounts, respectively. The Board further observes that from
these requirements in order for a bidder to be found responsive as regards
turnover, the bidder must have submitted signed audited accounts for the past

three (3) years.

The Board notes that the evaluation criteria as stated in the EOI Clause 1(e)
was ‘minimum total turnover’. The Board further notes that in the evaluation
of bids the Procuring Entity used ‘gross sales per annum’ derived from
bidders’ audited accounts. The Board observes that the Procuring Entity did
not specify what period the turnover was to cover. From the submissions of
the Applicant, it was clear that to the Applicant, minimum total turnover
meant the total turnover for the past three (3) years, whereas to the Procuring
Entity, the minimum total turnover meant an annual turnover of USD
120million. In the circumstances, the Board finds that the minimum total
turnover as stated in the EOI clause 1(e) was capable of being interpreted

differently by different bidders.

The Board observes that the Procuring Entity carried out a preliminary
evaluation of the bids submitted based on the criteria stated in the EOI Clauses
1(a) to (f). The Procuring Entity then listed the bidders it found non responsive
together with the reasons for finding them non responsive. The Applicant was
one of twenty nine bidders found non responsive and the reason given was
that its annual turnover of USD 38.6million was below the USD 120million
annual turnover required. The Board found that six other bidders were also
declared to be non responsive because their annual turnover was stated as

being below the USD 120million annual turnover.
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The Board further finds that the evaluation process was flawed, therefore, the
Procuring Entity did not meet the provisions of Section 31(3) and (4) of the Act
and therefore could not have achieved the objectives envisaged under Section
2 of the Act and in particular the promotion of competition and ensuring that

the competitors, were treated fairly.

Accordingly, these grounds of review succeed.

Before concluding, the Board hereby makes the following observations on the
tender process:-

i) The bids were opened/closed on 27t May, 2009 with 50 bids received.
The Procuring Entity’s evaluation committee was appointed two months
later on 28% July, 2009 and the evaluation process was carried out
between 29t July and 5% August 2009. The Board observes that this is
contrary to Regulation 46 where tenders are to be evaluated within a
thirty day period after the opening of the tender. The Board also notes
this in the context of the Procuring Entity’s statement in its letter Ref:
MIR.C45/4 VOL.II (185) to the Public Procurement Administrative
Review Board that the 2nd generation ID system expires on 13t January,
2010 and that it was envisaged that the third generation system would
have been rolled out before the said date of expiry, thus an urgency in
the procurement. In the circumstances, it is not clear why the Procuring

Entity took two months to commence the evaluation process.

ii) That the USD 120million threshold for annual turnover was determined
by the Procuring Entity based on it submissions that it had spent over
Kshs. 10 billion in the production of the second generation ID cards since

inception and that the ceiling of USD 120million was on the lower side
18
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of the program.” The Board also notes that no references for the ongoing

projects were submitted by this bidder.

Taking into account all the foregoing matters, it is clear to the Board that the
procurement process for the Expression of Interest was flawed and did not
meet the provisions of Section 31(3) and (4), and Section 80 of the Act and

therefore could not meet the objectives envisaged under Section 2 of the Act.

The Board therefore orders, pursuant to Section 98 of the Act, that:-
i) The decision to pre-qualify the nine successful tenderers is nullified;
ii) The Procuring Entity may re-tender; and

iii) The Procuring Entity re-examines the eligibility and experience criteria it
sets out in its Expression of Interest to ensure that the tender process
meets the provisions of Section 31(3) and (4) of the Act in order to satisfy

the spirit of Section 2 of the Act.

Dated at Nairobi on this 8th day of October, 2009

u AOG AW

Signed Chairman
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