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BO S DECISION

the Boar

ring the representations of

and upon considering the

Board ides as follows: -

BACKG OUND

The Ten

2009 aft

21st Janu

the parties and in ted c

information in all ocumen

idates before

before it, the

er for the provision of guarding services was

an order from the Review Board to re-tender

ry, 2009.

tend on LTth June,

n Revi No. 2/2009 of

Closin

The

nine

They

closed/opened on 21't July, 2A09 and thirty

tial bidders who had bought the tender d

as follows:

S

idders

ments

Apex Secur Services

Total Securi Surveil

Bob Morga Services

Robinson estments

ItdRace Cuar

Cavalier rity Servi

Metro Cons

Gilly's Secu

t of the thirty

bmitted bids.

nter Security

angle Security Ltd

Estate Security

rock Holding Ltd

vington Security

Services

8.

9.

10.

11.

12.

13.

74.

76.

Itants

tari Security Services ity



17. Brinks Security Services

18. Kenya Shield Security

19. Private Eye (K)

20. Radar Security

21 . Riley Falcon Services

22. Protective Custody

23. Delta Guards Ltd

24. Spur Security

25. Cornerstone Security Services

26. Basein Security Services

27. Race Guards

28. Kenya Shield Security

29. Cornerstone Security Services

30. Pada Security

EVALUATION

Preliminary Evaluation

The Preliminary Evaluation was conducted and fourteen bids were

found responsive in the mandatory criteria and preceded to the detailed

evaluation of the technical stage. The criteria for evaluation at the

preliminary stage was as follows:-

Tender Security Issuing Bank

Bid Bond Format

1.

2.

3. Bid Bond Sufficiency (Kshs. 100,000)

4. Confidential Business Questionnaire fully filled

5. Fully Completed Tender Form

6. Tender Validity

7. Company Registration Certificate

8. No. of Sets Technical Documents

The bidders who did not pass the preliminary evaluation stage and the

reasons for failure are as listed.



1. Cavali bid bond format

Services Ltd Bid bond format

Bid bond valid for 103 days

instead of 120 days

Bid bond format

Bid bond format

Bid bond fomat

Bid bond format

Bid bond format

Bid bond format

Bid bond format

Bid Bond valid for 93 days

10. Kenya Bid bond format

Bid bond format

Valid for 93 days

12. Tangle Bid bond format

Valid for 93 days

13. Apex Bid bond format

Bid bond format

Bid bond format

76. Private Bid bond format

received

lt was no d during the Preliminary Evaluafion that

their bid documents the page containing

was not that this was a mistake of the Procuring Entity mmittee

bidd had not

Tender Form. It

on.waived t requirement for the Tender form as a manda

and the

ry condi

Detailed echnical Evaluation

The su ful bidders at the Preliminary Evaluation ge were

further the following major parameters:-

1. Co y Profile

2. Stafft mpetences Profile

3. Fin ial Resources

valuated

4. Phy cal Facilities



5.

6.

7.

Reputation

Social obligations

Other services

Bidder

1. Secure Homes

2. Radar

3. Guard Force

4. Robinson

5. InterSecurity

6. Basein

7. Total

8. Lavington Security

9. Hatari

l0.Protective Custody

ll.Cornerstone

12.Spur Security

13.G4S

14.Real Estate

Class

Non responsive

A

C

Non Responsive

A

C

B

B

B

A

B

Non Responsive

A

Non Responsive

Score

40

89

79

62

94

78

86

86

85

97

82

62

95

29

The Evaluation Committee recommended the ten bidders who had attained a

score of 70% and above for their financial bids be opened.

TENDER COMMITTEE DECISION

The tender committee in its meeting of 21"t Augusf 2009, when presented

with the list of qualified bidders and requested to approve for the opening of

the financial bids noted that the minor issue of the bid bond format caused

disqualification of majority of bidders. The bids determined responsive were



too few

curtailed

2nd

The Eval

recomm

evaluatio

evaluatio

2.P

offer services and competition in the tende WAS SU equently

CAL EVALUATION

ation Committee reviewed

ed the following (8) bidders

having met the minimum

the technical docu ts and

be approv

required m

for the

rks for

financial

technical

L. Bob organ

2. Gill

3. Ril Services

4. Del

5. Rac

5. Brin

7. Ken a Shield

8. Ape

L. Rile Falcon Services

Security Ltd

3. Me Consultants

4. Tan le Ltd

lier5. Cav

5. Bud

7. Bed

t

Bid bond valid fo

bid bond valid fo

Bid bond valid fo

Bid bond valid fo

66 points

57 points

68 points

42 points

al bids o ng for

103 day

93 days

93 days

93 days

87

86

83

83

81

80

79

78

The foll ng firms' (8) bids did not proceed to the finan

the follow g reasons.

k

8. Priv te Eye



The Evaluation Committee then recommended the opening of the financial

bids of the eighteen qualified bids.

The Tender Committee in its meeting held on 25th September,2A0g approved

the financial opening and evaluation of the eighteen bids recommended. The

Financial bids were opened on 1st October, 2009.

Financial Evaluation

The following financial bids were opened

Bidder

1. Protective Custody

2. G4S

3. Inter Security

4. Radar

5. Bob Morgan

6. Lavington Security

7. Total Security

8. Gillys Security

9. Hatari Security

10. Delta Guards

11. Riley Services

12. Cornerstone

13. Race Guards

14. Brinks

15. Kenya Shield

16. Guard Force

17. Apex Ltd

18. Basein

Scores

97

95

94

89

87

86

86

86

85

83

83

82

81

80

79

,7o

78

78

Class

A

A

A

A

A

B

B

B

B

B

B

B

B

B

C

C

C

C



The tende were analyzed and recommended for awa d ah follows:

No. Bidder Regions awarded Cuards/ supervisor

& Dog hmdlers

Total contract plice

per month in Kshs.

VAT Exclusive

l C45 Coast, Nairobi West Kenva 101 1,934.500.00

2 Bob Morgi Naiobi 119 2,052000.00

3 Radar Ltd Coast, Nairobi 70 1,010,000.00

4 Protective rstodr Mt. Ken)'a North, Nairobi" North

RiIt

755,000.0000

5 Lnter Secur West Kenva Sout\ West Kenva 70 797,600.00

6 Lavington ,curitv Mt. Kenva South. West Kenva 58 584,000.00

7 Total Seo Coast, l{est Kenva 72 855,500.00

8 Cillv's West Kenva 59 573.100

9. Hatari Sec Ltv North Rift 68 719,000.00

l0 Delta Gual Central RiIt, North RiIl 741,000.00

1t Rilev Serv: Nailobi West Kenya 77 1.121.350.00

12. Cornerstor Nairobi, West Kenva 68 736,883.00

t3 Race Guar Mt. Kenva Sout\ Nairobi,

Central Rift

67 582.450.00

l4 Brinls N,It. Kenva North 78 809,300.00

15 Kenva Shir Central RiIt, North Rift 75 772,500.00

16 Cuddforc Coasl 47 423,000.00

t7 Apex Secu Mt- Kenva North 64 640.000.00

18 Basein Mt. Kenva North, Coast, Nairobi 94 799,000.00

Total Kehs. 15140,183.00

9



THE TENDER COMMITTEE DECISION

The Company Tender Committee in its meeting held on 29h October, 2009

awarded the bids as recommended by the Evaluation Committee at a total

annual cost of Kshs. 190,082,796.00

Unsuccessful bidders were requested to pick their bid bonds and Financial

Evaluation vide letters dated 16ft October, 20A9. On the same duy the

successful bidders were issued with a letter from the Procuring Entity titled

"Addendum No. 2 to the tender No. KPLC/1C/9A/PT /20/08/09 for

Provision of Security Guarding Services. The letter requested the bidders to

extend the tender validity from 20th October,2009 to 19tr November,2009 and

further extension of the tender security to be valid up to 19th December, 2009.

THE REVIEW

The Applicant, M/ t Cavalier Security Ltd lodged the Request for Review on

30s October,2009 against the decision of the Tender Committee of the Kenya

Power and Lighting Company Ltd in the matter of tender No.

KPLC/ 9a/ pt/ 20 / 08 / A9 for the Provision of Guarding Services 2A09 - 2011.

At the hearing, the Applicant was represented by Mr. Morris Kimuli,

Advocate while the Procuring Entity was presented by Mr. Joseph

Munyithia, Advocate and Mr. owiti Awuor its legal officer.

The Applicant raised seven grounds of Review and urged the Board to make

the following orders:-

1. The procurement process be terminated.

10



2. The

Proc

The

App

Ad
ACCO

Board be pleased to subsfitute its decisi with t of the

ring EntiV as justice demands.

3.

4.

decision of the Procuring Entity to

icant's Technical Proposal be annulled

disqua fy and t the

in who

laration that the Procuring Entity was not took intoair and

disquali ying and

rejec ing the Applicant's Technical Proposal.

5. The ts of this review be awarded to the Applican

ARY ISSUE

At the co mencement of the hearing the Board noted that the

Entity ha raised two preliminary issues though they

filed as P

enquired

liminary Objection in accordance to Regulati

m the Procuring Entity whether it could a e the liminary

rt of its response to the Request for Review.1SSUCS AS

nt extraneous and irrelevant considerations i

not

n 77.

to

issues first and added that it also wished to ri anoth

rocuring

formally

Board

rgue the

objection

red.

In reply

prelimina

he Procuring Entity indicated that it wis

based on ulation 73 (2) (c) that the Request for Review as time

On its the Applicant objected to the applicati

Regulatio

prelimina

77(1) was clear that a party who had been dul

objection and that preliminary objection must be serv

Board wi in five (5) days from the date of notification.

Prelimina Objection must set out the grounds upon whi

and s

notified

It adde

h it was

ted that

y file a

upon the

that the

and

must be ed upon the Applicant, at least a day before

it time to t a response to the objection.

hearin to allow



The Applicant further stated that Regulation 77 (6) stated that the fees

chargeable for filing a Preliminary Objection shall be as set out in Part II of

the Fourth Schedule. This it added, presupposes a written notice that is filed

with the Secretary of the Board duly assessed for the fees payable and

properly served. It argued that the regulations do not give an opportunity for

any oral application or for any preliminary point to be raised outside the time

limits provided by the law. It further stated that a preliminary objection

must be separately filed and paid for and that any preliminary objection that

is filed without having been paid for separately would be contrary to

Regulation77 (6). It concluded by applying that the Request for Review be

heard on its merits.

Ruling of the Board on the Preliminary Issue:

The Board has considered the submissions by the parties and the documents

that were presented before it.

The Board finds that the Request for Review was filed on 30ft October, 20A9

and was served to the Procuring Entity by the Secretary of the Board on 2.d

November,2009. The Board notes that the Procuring Entity filed its response

on 13th November, 2009 and the response raises the preliminary matters on

the issue of time limitation and the jurisdiction of the Board. The Board

further notes that Regulation 77 (1) requires a party to file a Preliminary

Objection at least five (5) days from the date of being notified. The Applicant

did not comply with the provisions of Regulation 77 (7) and if the Procuring

Entity is allowed to raise the preliminary objections at this stage, this would

amount to an ambush on the Applicant.

Consequently, the Board disallows the application by the Procuring Entity

and directs that the Request for Review to proceed to hearing as the
12



Procuring tity will have the opportunity to address t

resPonse the time of responding to the Request for Revi

ISSUCS

w.

sed in its

The

and

The mat will therefore proceed to hearing forthwith.

Appli ant in its Request for Review raised seven grounds f review

the rd deals with them as follows:-

Grounds 2 & 5 - Breach of Sections 3L and 56(2)

These gro nds have been consolidated because they rai similar rssues on

evaluati of the tenders and subsequent disqualification ftheA licant.

The Appl nt alleged that it was qualified as per the p lSrOnS out in

Section 3 of the Public Procurement and Disposal Ac 200s (h

that the

rein after

rocuringreferred t as the 'Act') to be awarded the tender, but

Entity wr

expressly

ngfully disqualified it by employing extran reourre
I

ents not

IS I^/AS ntrary to

blic urement

and the

plaining

uired in its Bid to

ications. It further

idders, d been

Section

out in the Tender Document. It stated that

) of the AcU Regulation 49(7) of the

Regulatio , 2046 herein after referred to as the 'Re ulations'

requrre ts set out in the Tender Document. It concl ded by

that it ha provided all the necessary documentation

alifications to be awarded the tender.prove its

In its res

evaluated

in particu

determination of bidders' eligibility and quali

the Applicant, together with fifteen other

, the Procuring Entity stated that the pplicant d been

accordance with the criteria set out in the T er ment and

r Clauses 3.12 and 6.3 which indicated the cri ria that ere to be

used in

stated t

declared n-responsive at the preliminary stage of the first technical



evaluation completed on 31't Jnly, 2009. It explained that in its review of the

first Evaluation Report, the Tender Committee noted that the issue of bid

format had caused disqualification of a majority of bidders and as a result the

remaining firms determined to be responsive were too few to offer the

required services and this curtailed competition. The Tender Committee then

approved and allowed bidders who had been disqualified due to bid bond

format only to proceed to technical evaluation. The Procuring Entity stated

that the Applicant was one of the bidders who had been reinstated for

technical evaluation. It further stated that the Applicant's bid was then

evaluated in accordance with Clause 6.3.2 of the Tender Document and it
scored 66 marks in the technical evaluation and was hence disqualified from

proceeding to financial evaluation for failing to attain the cut off mark of 70.

It concluded by explaining that the Applicant had not submitted the required

evidence in its Bid to prove its claims that it was qualified to be awarded the

tender.

The Board has carefully examined the documents submitted before it and the

parties' submissions.

The Board notes the provisions of Section 66(2) of the Act which state that the

evaluation and comparison shall be done using the procedures and criteria

set out in the tender documents and no other criteria shall be used. The Board

also notes that Regulation 49(7) states that upon completion of the

preliminary evaluation, the evaluation committee shall conduct a technical

evaluation by comparing each tender to the technical requirements of the

description of goods, works or services in the tender document.

The Board observes that the Tender Document set out the procedures and

criteria for evaluation in the following relevant clauses:



i) Clau

ii) Clau

Sum

3.12 set out the Tenderer's Eligibility and Qu lificati

3.29.1 (Evaluation and Comparison of T rs) sta that the

tend rs which have been determined to be substanti lly res ive will

aluated in compliance to the Details of ces set ut in the

Document and as per the Evaluation Cri

ry of Evaluation Process;

iii)Secti n VI of the Tender Document contains the Su mary of

Eval ation Process. Clause 6.3 of this Section con ined the echnical

Res iveness criteria under which Clause 6 .2 con ined the

Deta

prescri in the

out th scores

plicant's

reasons

technical

finds as

The Boa has reviewed the Procuring Entity's letter the A

advocate,

KPLC/1C

Applicant

/ s B. M. Musau and Company, dated 28tr tober, , Ref:

why the

led Technical Evaluation with a list of criteria

awarded for attaining the criteria.

9A/PT / 20 / A8 /09/JNM which gave nine (9

ailed to qualify in the technical evaluation.

each of these reasons a inst the

the Tender Document Cla 6.3.2 an

There was

process of

eaidence to show that the Applicant hns ISO Ce i.fcation r is in the

rtifcation.

The Boa notes that the requirement in Tender Clause .3.2(2d) as for a

copy of

The Boa

evaluatio

follows:

Reason 1

bidder to

ISO comp

process of

has examined

criteria set out in

vide evidence of Quality Management S dards e.

ance certificate or documents to prove that

btaining certification.

e bidde is in the



The Board observes that the evidence provided by the Applicant, in support

of this requirement, was a letter from KEBS dated 25 June, 2008 with a
heading ISO 9007:2000 Training informing the Applicant that it had chosen

Riccati College to train the Applicant's staff on ISO 9001 Quality Management

Systems. The letter advised the Applicant that the College would give the

Applicant its quotation for the training and proceed to provide training as

per the Applicant's requirements. The letter concluded by requesting the

Applicant to contact the Principal of the College on the matter.

The Board finds that from the contents of this letter alone, written over a year

before the tender under review was called, it is not evident that the Applicant

was in the process of obtaining ISO certification at the time the tenders were

called. What is clear is that Riccati College had been chosen by KEBS to

provide training but not whether a quotation was given to the Applicant by

the College; or whether the Applicant accepted the quotation; or whether the

College provided the necessary training; or whether this training was indeed

for ISO certificatiory and if it was, whether the certification was in process or

had been abandoned at the time tenders were called.

From the foregoing, the Board finds that the Applicant did not provide the

evidence required to score marks in this criteria.

Reason 2

List of Guards submitted wns 162 in number and hence did not meet the minimum

requirement of 200.

The Board notes that at the hearing, the Applicant conceded that the list it

provided was for 162 gwards and not the 487 stated in its Bid. Accordingly,

t6



the Board

score mar in this criteria.

Reason 3

Payslips s itted wos one for Mav 2009 and hence did not submit required

three for pa t three months.

The Boa notes that the requirement in Tender Clause

inds that the Applicant did not provide the idence uired to

.3.2(2h)

for the

as for a

bidder to

months. T

The Board

qualify to

called, a

payslips

support this requirement, were three payslips f

licant, in

different

employ for the month of May 2008; plus one payslip loyee for

the month f May 2009.

finds that the payslips that were submitted f Muy

payslips for the past three months at the e the

that the payslip submitted for Muy 2009 was ly one o the three

uired to have been submitted.

According

vide certified copies of its guard's paysli

e Board observes that the evidence provided

1z, the Board finds that the Applicant did not

score marks in this criteria.

st three

the Ap

three

an em

did not

der was

vide evidence

required

Reason 4

There was eaidence of training on thrent identifcation, anti rrortsm,

distress i stigation and queue management as modules or cer

notes that the requirement in Tender Clsuse

bidder to

reference

provided

rovide evidence of guards' training e.g. trai

y the Applicant, in support of this require

cates no

mergency,

attached.

The Boa .3.2(3d) as for a

cer icates or

evidence

training

etters of the trainers. The Board observes that the

17
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manual. The Applicant did not provide trainees' certificates or reference

letters from/ of trainers.

The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

Reason 5

Cuards are only checked once contrary to the requirement of minimum two times a

doy.

The Board notes that the requirement in Tender Clause 6.3.2(39) was for a

bidder to state with relevant documented records the frequency of

supervision per 12 hour shift with a minimum requirement of two times.

The Board observes that the evidence provided by the Applicant, in support

of this requirement, was a Spot Check Report for 78 and 19 June, 2009 carried

out by a Charles Mboya. The Board further observes that the Spot Check

records show that on 18 June 2009, the check on the guards at CBK started at

6am and finished at Tarn; thereafter, the supervisor carried out a check at

Deliverance Flouse from 7 3Aam to 7.45am, with no further spot checks

recorded that day. The records for 19 ]une 2009, show that a spot check was

carried out at Loita House starting at 6arn and ending at 7.30am with no

further spot checks recorded on that duy. From the evidence presented by

the Applicant, the Board finds that the frequency of spot checks was once

daily.

The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

Reason 6

No euidence of other seraices like bsckup systems, ICT etc.

18



The Boar

bidder to

SETVICCS

from lice

notes that the requirement in Tender Clause

ndicate whether they provided intruder alar

and give evidence of clientele complete w th releva t licence

ing authority.

in{orming the Applicant that it has been assi af ency for

rm radio network of 5 alarm units and requiri g the plicant to

d return form RF6 to facilitate the issuance f the The

id not provide evidence of clientele for these

6.3.2(e) as for a

SCTVlC , backup

vide th evidence

ce of nt using

ing that

The Boa observes that the evidence provided by the A plicant, i support

of this req irement, were a copy of a receipt from CCK f frequ Y) a coPY

of a licenc from CCK to establish a radio communication tation; a a letter

from CCK

its VHF A

complete

Applicant

The Boa therefore finds that the Applicant did not

score marks in this criteria.required t

Reason 7

No euiden of payment through banks, though there is eaide

i.e. Postal Corporation of Kenyn.

The Boa notes that the Applicant conceded at the hea

make pay t through banks but through the Postal Co

technical aluation scoresheet, the Board finds that the

awarded t

payment.

score that was allocated for any other acce ble mod

Reason 8

of payment before Sth of the follottting month.

A

li

other mode

ration.

pplicant

t did not

From the

had been

of salary

No euiden

t9



The Board notes that the requirement in Tender Clause 6.3.2(2k) was for a

bidder to show evidence of salary payment to guards - latest date should be

5ft of the following month.

The Board observes that the evidence provided by the Applicant in its
submitted Bid, in support of this requirement, was a payslip for the month of

Muy 2009 for which the payee signed as having received payment on 30 June

2009. The Board further observes that in its Request for Review, the Applicant

had included a payslip which was not in its original submitted Bid, and that

this payslip showed payment as having been received on the 5tt of the

following month.

From the evidence presented by the Applicant in its original submitted Bid,

the Board finds that there was no evidence to show that salary payments

were done before the 5th of the following month as required in the criteria.

The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

Reason 9

No eaidence of Trade Union membership.

The Board notes that the requirement in Tender Clause 6.3.2(21) was for a

bidder to provide evidence on whether its guards are members of a trade

union indicating the name of the union.

The Board observes that the evidence provided by the Applicant, in support

of this requirement, was its letter to the Procuring Entity stating that it is a

member of Protective Security Industry Association (PSIA) which it stated

was a member of the Federation of Kenyan Employees (FKE). From the

letter presented by the Applicant, the Board finds no evidence as to whether

the Applicant's guards were members of any trade union.

20



The Boa therefore finds that the Applicant did not

score marks in this criteria.required t

Reason 10

No referen Ietters from corporations, . . ..., as euidence of client currently

evidence

ra1n8.

ed t it only

vide evidence

id as ving not

vide evidence

.3.2(8d) as for a

guards. Board

rt of this

ards.

The Boar

provided

notes that the hearing the Applicant con

list of clients and not reference letters.

Accordin

required

y, the Board finds that the Applicant did not

score marks in this criteria.

Reason 11

No eaidenc

The Boar

provided

of three motor cycle log bookfieases.

notes that the Applicant had ticked in its
is evidence.

1z, the Board finds that the Applicant did not

score marks in this criteria.

Accordin

required

Reason 12

No eaiden of welfare programmes for the guards.

notes that the requirement in Tender Clause

rovide evidence of welfare programmes for th

The Boar

bidder to

observes at the evidence provided by the Applicant, lN SUDI

require t, was a list of six (6) types of welfare program es for g

From the ist presented by the Applicant, the Board find no evl

whether welfare programmes existed or were in opera on.

easto



The Board therefore finds that the Applicant did not provide the evidence

required to score marks in this criteria.

From the foregoing, the Board finds that the Applicant's bid was evaluated

using the procedures and criteria set out in the tender documents and finds

no evidence that any other criteria was used.

Accordingly, these grounds of appeal fail.

Grounds 3,4 & 6 - Breach of Section 65(3)

The Applicant alleged that the evaluation criteria adopted by the Procuring

Entity was not objective and quantifiable which was contrary to Section 66(3)

of the Act. It added that the criteria adopted was not clearly expressed so as

to be applied fairly and in accordance with procedures taking into account

price, quality and service contrary to the provisions of Section 66(3)(b) of the

Act.

In its response, the Procuring Entity stated that the evaluation criteria stated

in the Tender Document was clearly expressed and was applied fairly. It

further stated that during the pre-bid meeting the bidders were advised to

pay attention to Clause 3.4.2 of the tender document which instructed

bidders to examine all instructions, forms, provisions, terms and

specifications in the Tender Document and that failure to furnish all

information required would be at the bidders' risk. It concluded by declaring

that the Applicant had not sought any clarification on the tender documents

as allowed under clause 3.5.1 of the Tender Document.

The Board has carefully examined the documents submitted before it and the

parties' submissions.
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The Board notes the provisions of Section 66(3) of the Act hich sta

ust, to

criterion

that the

he extent

must be

criteria u

possible,

in evaluation and comparison of tenders

objective and quantifiable; and that each

expressed

considera

that it is applied in accordance with the p ures t king into

on price, quality and service for the purpose of aluati

rd's findings under grounds 1, 2 & 5 of the a peal, it i

set out in the Tender Document was objective nd qua

that the A licant's Bid, containing documentation prese ted as dence by

the Appli t in support of its claim that it was qualifi tobea rded the

tender, c

awarded

due.

ld be evaluated against each of the set c iteria w marks

here they were due and no marks awarded re the were not

Accordin y, these grounds of appeal fail.

From the

the criteri

Ground 7

The Appli

Regulati

opening

Adminis

this grou

clear that

tifiable in

ion and

od of 30 ays after

duy riod was

ew Civilicial R

blic urement

pport ofrity in

Breach of Section 55(6) and Regulation 45

t alleged that the Procuring Entity breached said

by failing to evaluate the tenders within a pe

the tenders. It submitted that the stipulated

mandator . It cited the High Court decision in a Iu
Applicati No. 540 of 2008 Republic versus The

Board and Kenya Revenue Au

In its res

technical

tive Review

of appeal.

nse, the Procuring Entity explained that it

valuations and conceded that the whole

carri

took

out two

z)

P re than



the mandatory 30 days provided for in the Regulations. It argued that it was

not barred by the Act or the Regulations from using a three tier evaluation as

long as the process was set out in the tender document. It further argued that

because it had the power to extend the Tender Validity Period, amend the

Tender Document and cancel the entire process, then, it could extend the time

for evaluation beyond the mandatory period stipulated in the Regulations. It

averred that the Regulations provide for the process and procedure thus any

failure to follow the Regulations but to substantially comply with Section

66(6) as read with Section 2 of the Act was not fatal to the tender evaluation.

It concluded that there was no prejudice suffered by the Applicant.

The Board has carefully examined the documents submitted before it and the

parties' submissions and notes the following relevant dates/events in this

matter:

i) Tenders were closed/opened on 21't July,20A9;

ii) Section 66(6) and Regulation 46 requires that the tenders be evaluated

within a period of 30 days after opening of the tenders, therefore

evaluation should have been concluded by 20tl' August,2009;

iii)The Procuring Entity carried out two technical evaluations;

iv)The first technical evaluation was concluded on 31't JuIy,2A09;

v) The results of this evaluation were presented to the Tender Committee

who on 21 August, 2009, approved and required the inclusion of

bidders who had been disqualified for bid bond format only in the

technical evaluation;
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vi) The

Ten

was

vii)

From the

bids hav

manda

have la

aluation committee proceeded to re-evaluate the bids

Committee's instructions and the second t hnical

oncluded on 8th September,20A9;

Tender Committee on 251e September,

per the

aluation

,aP ved the

done

on of the

ithin the

ers wh h would

ct, that e appeal

continu

fina ial opening of the technically responsive bids;

viii) Fi ncial proposals were opened on 1't October,

regoing, the Board finds that the first tec I evalua

g been concluded on 31't Jrrly, 2009, w

period of 30 days from the opening of the

on 20th August, 2009.

Accordin y, this ground of appeal fails.

The Board therefore orders, pursuant to Section 98 of the

ismissed and that the procurement process mais hereby

Dated at airobi on this 27th day of November, 2fi)9
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