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BOA D'S DECISION

uPo hearing the representations of the parties and rested

Cand tes herein, and upon considering the info tion ll the

docu nts before it, the Board decides as follows: -

BA GROUND OF AWARD

In

in

This

Septe

was advertised by the Procuring Entit

ber, 2009. It was for Afforestation of U

Catc ts. The initial tender opening date was

but i

on 2.d

per Riv

Septem

ddendu

the

nd 23'd

r Tana

, 2009

issued

noticeby

was extended to 7ft October, 2009 through an

Procuring Entity. The bidders who responded t

and ir respective tender prices and bid bonds ere as t bulated

bel



BID NO. BID NAME & ADDRESS TENDER SUM
tla -1, , \

BID BOND
lfat\

Bidde s Number | 1. a '3. T---', 5 5 | '-TT'', 10 L1

J/WWJrt JV/

a Kamfor Company Ltd 779,792,580/= 2,521,852/=

J. P.C Suppliers Ltd. 79,700,000/ = 7,600.000/ =

â. Across Africa Consultants 70,450,000/ -- No Bid Bond

5. Promise Diary Farm 95,257,000/ = 2,000,000/=

6. Foma Water &EMC 95,350,000/ -- 2,000,000/=

7. Global Center 79,727,000/= 2,000,000/ =

8. Dannga Services Ltd. 732,585,000/ = 3,051,200/=

9. Bennah Contractors 464,200,000/ = No Bid Bond

10. Multytouch International 97,',777,500/ : 1.,955, 470/=

11. Aberdare Technologies Ltd. 1.37,589,240/ - 2,631,784/ =

Evaluation

This was conducted by a committee chaired by Mr. David Gatumo and

was carried out in three stages namely preliminary, technical and

commercial evaluation stages in that order.

This was conducted to determine the responsiveness

the mandatory requirements of the tender. The

preliminary evaluation were as follows:

of the tenders to

results of the



Instructions
to tenders

P
1r

*iculars of appendix to
,tructions to tenders

Biddey' s Nr nber
1 2 3 4 5 6 7 8

2.7.7 C
ol

rtificates of Incorporation
Business registration

Y Y X X X Y Y Y

2.'t.2 Pr

ol
C

rve of fulfilling statutory
igations( PIN,VAT &Tax
mpliance)

Y Y Y Y Y Y X Y

2.1,.3 T,

p:

E

Fr

r€

nders must have
rfessionals in
vironmental management,
restry, Agriculture or
ated professions

Y Y Y X X Y X Y

2.'1,.4 Tr

in
w
V(

rderers
'olved

'rk for
lrs.

must have been
in Afforestation
at least Three (3)

Y Y Y Y X Y X Y

2.1,.5 L;

la

t of Afforestation for the
t three (3) years.

Y Y X X X Y X Y

2.1..6 Fi
th

st
St

Lancial reports for the last
ee (3) years e.g. balance
)et, profit & loss
tements.

X Y Y Y X Y Y Y

2.1.7 E

IT

perience in community
rbilization

Y Y Y Y X Y Y Y

2.'t.B M
C
A

rthod and Work Plan for
rrying out the
[orestation.

Y Y Y Y X Y X Y

2.1,.9 C mpany Profile Y Y X Y X Y Y Y

2.1.70 T
t€

rder Security (2% of
Lder sum)

Y Y Y Y X Y Y Y

OVERALL COM LIANCE X Y X X X Y X Y

Arisi

were

man

from

evah

Tecl

This

g from the above information, bidder Nos.

bund non-responsive for failing to comply r

atory requirements. Thus their tenders \

further evaluation. Bidder Nos. 2, 7 and

ltion having complied with all the mandator

rical Evaluation

as conducted using the following criteria:

,31 5, e

'ith somr

lre disq

t 1 quali
r require

and 8

of the

alified

ed for

lents.



Criteria Requirements Maximum
Marks

Academic
Qualifications &
Experience

Lead Person 5
Team Members 10

Experience in
Afforestation

Provide Schedule of afforestation
ongoing/completed projects in the last 3
years

10

Experience in
community
mobilization

Schedule of ongoing/completed
projects/assignments involving community
mobilization

10

Experience in local
conditions

Projects carried out in the catchment area 5

Method and work
plan

Proposed method and work plan for
afforestation

15

Ability to source
for seedlings

List of nurseries owned and number of
indigenous seedling therein

10

List of community nurseries accessible to the
firm and number of indigenous species
seedlings therein

10

Financial reports Turn over 5
Cash flow 5
Net assets 5

Evidence of
financial resources

Cash & cash equivalent (liquidity position) 5

Lines of credit (amount of overdraft) 5
TOTAL 1.00

A summary of the technical evaluation report was as tabulated
below:



IDDERS NO.

cademic qualifi(afiofts and expcrience

\,lastrls & abor.e -'l nks; ln l)eg.i).5, -

ii. Ilelevi:nce 2 mks Forestry 1.5 Agr, Evi.r & Proj mgt
:narkl

iii. Expu'ienr:c 3<2nrks 2 vrs '1.5 mks, 1 vt::lr-l mark, krss

than il r;ear - [] score

ub Critmria $core

.Educaticn-5nrajor
legrccs u'ere

sidereii i.e
tn-, {$t.,

inatrct', Sotit'lr.t.r- &
ontnt. il-s relertanl

;\cadcnric Qualification - 1o Dr.grcc
- I mirrk
Diploma {}.5 nrks. certificate 0.3

mark-s
\{aximunr of 5 marks
I{clev.lnr:c - Forcstn,, Agr. Fin. Soc

& Ccnlm.
Each 0.5 mks: illi:ximum 2.5 marks
3 l'ears & irl:cvr,: - 0.5

2 r'ears * 0.3

1 I'ear - 0.1

rrb Criteria $core
ence ln Afforestisn Work

Schedule oi prc,ijects 3 proi or more - 3 marks, 2 prj - 2 rnks, 1
i- I nark

Complete
d Proitrts
{Value)

30 nr or more 7 mks, 2*-3tl
6 mks
10-21f5 rnks 5-10, 4 mks. "1-

5- 3iriks, .1-3-2urks, - 2-3-l
nrks

b Criteria Score

lixpcrienr:e in Ccmnauni*y Mobiliz.ati{}n

StJrcdu lc of prlj1.1-ls Unit of measurc ccmmunities

5 conrmunity moh'ilization ptrj.-10 mks

4 comnrunitl' mohili:,ation prr,rj.-.9 mks

3 community' mobilization proj-- 6 *rks

I r onrrrrrrrrih lrrobiliz.rli',rr Ir,ri ' J mLs

I com*runitv mobilizatiixr proj.- 2 rnks
anrt No projcct-0 SCOlllr

$ub Criten*a $core

Iixperier:ce in I--*cal Cond.itionf {at*lnnfi*nt.}

Projects in Catchment
Area

100,fi)0-2m-0.5mks, 2-4m- I
mark
4-6m-l.5mks, 6-8m-2 mks 8-

Each project 0.5 mks Max
No. 5 or more 2.5 mks

$ub Criteria Scnre



h{eihod and 14'ork Ptran

Method &
Work Plan

Site identification - 1 mark 7 1 0 1
Sourcing of seedlings - 3 marks J 0 2
Community rnobilization - 2marks .)z 2 1
Creating awareness - 2 rnks a

L o
L 0 2

Protection&mgt-3mks J -t 0 3
Site preparation-2 mks 2 2 0 2
Tree planting-2 mks 2 2 0.5 2

Sub Criteria $core 15 '1 4

6. i{bilit_v t* $ourc* for S*edtringr*

Owned nurseries
And Number
Seedlings therein.

Seedlings
therein(No.
of Seedlings
available)

1fi),000<5 mks
80,000-100,000-4mks
60000-80000-3mks
40fi)05000G2 mks,
2(il)040000 - 1 mk,
less 20,0@ 0 score

5 2 5 0

Own
Seedlinss

The No. of Nurseries
Max 5 No. each 1 mark

5 2 J 0

I tJ 4 B 0

List of
Nurseries
( Ovmed)

100,000<5 mks
80,000-100,000-4mks
60-80-3mks
4040-2mks,
20-40 - 1 mk,
less 2Q000- 0 score

5 5 0 0

Outsourcing
of Seedlings

Number of nurseries
max5eachlmark
seedlinq there in

5 5 2 0

I (f I{} ?

TECHN CAL SCORE 75 66 42.5 38.5

FINANCIAL SCORE 1.3 25 25 25

GRAND TOTAL 10{.1 97 67.5 63.5

In view of the above information, bidder Nos. 7 and 11 were

disqualified after failing to attain the cut-off score of 75% in the technical

evaluation.

Recommendation

Kamfor Company Ltd was the only bidder found technically responsive

and was therefore recommended for award of the tender at its tender

price of Kshs.179,727,000. 000.
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1. To annul the whole decision of the Procuring Entity in regard to

this tender;

2. To require the Procuring Entity to act in a lawful manner;

3. To revise the unlawful decision by the Procuring Entity and

substitute the same with its own decision to the effect that the

lowest qualified tender be awarded;

4. A.y other order that the Board may deem just in the

circumstances.

Grounds L and 2: Breach of Sections 54 and 55 of the Act as read

together with Regulations 47,49 and 50.

These grounds have been consolidated as they raise similar issues

regarding the evaluation and award of the tender.

The Applicant submitted that its tender had complied with all the

mandatory requirements, as set out in the tender document, and was

therefore responsive. It argued that the Procuring Entity's failure to

declare its tender as responsive was in breach of Section 64 of the Public

Procurement and Disposal Act, 2005 (hereinafter referred to as "the

Act") as read together with Regulation 47 of the Public Procurement and

Disposal Regulations, 2006 (hereinafter referred to as "the Regulations").

This, it further argued was contrary to the objectives of the Act as set out

in Section 2 of the Act.

l0



The

out

it to
entity

plicant further submitted that had the Procu g Entity carried

hnical and financial evaluation on its tender, it ould hav found

the lowest evaluated tenderer. This failure

part, it argued, was in breach of Section 66

nthep nng

the Act s read

ty was

No.

e was

non-

toget r with Regulations 49 and 50.

The plicant stated that it had submitted a tax com liance ificate

5s October, 2009 which was in the name of P lavi Co oditydated

suppl

cha d to PC Supplies Ltd vide certificate of cha ge of na

C4 of 20rt October 2002.It submitted that the ch

duly

KRA

Boa

the wrong

tenderProcu ng Entity to use this as an excuse to declare i

rs Ltd. It further stated that the name Palavi Co

The

sign

srp

ment in the tender documents. It argued tha

ged with KRA as evidenced by the VAT ce ificate ued by

the name of PC suppliers Ltd on 17h Dec, .Itu ed the

o note that the PIN Number did not change n if the me of

pany changed. Therefore, it argued, it wa for the

respo ive. It averred that this was just a minor devia ion and ught to

have overlooked as allowed under section 64 (2)( ftheA

pplicant submitted that it had supplied a morandu duly

by all the members of the joint venture to t effect hat PC

es Ltd could sign on behalf of the other o joint enture

rs. It further submitted that the Act does not uire that be

awr tten joint venture agreement and that suchwas

it was

ll

requl fore



wrong for the Procuring Entity to declare its bid as non responsive for

lack of a Power of Attorney, authorizing PC Supplies Ltd to act for and

on behalf of the other two companies.

It further submitted that it had provided all the necessary documents in

regard to proof of fulfillment of statutory obligations in regard to PC

Supplies Ltd. It argued, therefore that it was not necessary to provide

the documents in regard to the other joint venture members as this was

not a requirement in the tender documents.

The Applicant took time to guide the Board through their tender

document in a bid to prove that the Procuring Entity's written response

was unjustified. It argued that they had indeed provided all the

required information in regard to the following:

Experience in local conditions

Evidence of financial resources

Demonstration of ability to source for seedlings

Experience in community mobilisation

Experience in afforestation.

It added that it was therefore wrong for the Procuring Entity to deny it

of its right to technical and financial evaluations since it had met all the

mandatory requirements.

In conclusiory the Applicant stated that it ought to be awarded the

tender since its bid was the lowest responsive tender.

12



certifi ate which was in the name of Palavi Commod ty Suppl

was acceptable since the certificate of registration as in the

PC plies Ltd. It further submitted that this failure supply

comp nce certificate was in breach of section 64 the Act

to with regulation 47.

In
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al and f nancial

)(b) of

wer of

act on half of

meet the qualification as provided under ion 66 of

as rea together with regulations 49 and 50.

The P ring Entity stated that the Applicant's bid s rerec at the

preli nary stage for failure to satisfy the manda requlI
ts in

rega to Compliance Certificate and Power of Atto .Asa It, it

the Applicant's bid did not proceed to techn

tion. The Procuring Entity argued therefore, tha it was w g for

plicant to claim that its tender was the lowest aluated

which was in breach of

noted that it had notified bo

in the correct manner as stipula

that it

tion 31

the

d since

the Act

SUCCC ul andring Entity

t3

ssful bidders under Section



67 of the Act. It argued that Section 67 of the Act does not require the

Procuring Entity to give reasons for non-responsiveness unless

otherwise requested to do so by the bidders, in accordance with

Regulation 66. It further argued that in this case, there was no breach

since as at the time of the hearing, the Applicant was yet to request for

reasons as to why its tender had been unsuccessful.

The successful candidate, Kamfor Company Limited, requested the

Board to rely on its written submissions to the effect that the

Procurement process was carried out in a transparent manner and that

they had already received and accepted the award of tender.

An interested candidate, Multytouch International confirmed to the

Board that their bid was for Kenya Shillings 97.7 million and not the 1.9

million as recorded in the evaluation report. It also claimed that it had

indeed provided a bid bond to the tune of 1.9 million. The Procuring

Entity conceded that its evaluation committee's records were wrong on

both points and prayed for the Board's indulgence.

The Board has considered the submissions of all the parties and

examined the documents presented before it.

The Board notes that the applicant was disqualified at the preliminary

stage due to the following reasons:
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power of
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e joint
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Applicant's tax compliance certificate w in the me
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rd notes that the Applicant's form of er incl

to the effect that PC Supplies Ltd was aut rized to

behal of the joint venture members.

Secti
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31(1)(b) which the Applicant is said to have hed tates as

behalf
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of

of

The

state

ded a

ign on

the person has legal capacity to enter int

The rd notes that the Tender Document did not uire that Power

of At rney be provided. All it required is that a bidd beina ition

jointto lly enter into a contract. In this case the signa of all

ven members with their respective rubber stamps ere ap dto

the f of tender clearly authorizing PC Supplies L to sign

of all e joint venture parties. The Board finds that is is wel

the uirements of section 31(1) (b) and that it w s wrong for the

Proc ing Entity to disqualify the Applicant's bid on is srounI

l5



The Board therefore finds that this limb of the ground of appeal

succeeds.

With regard to the tax compliance certificate, the Board notes as follows:

Palavi commodity Supplies Ltd changed it's name to PC Supplies

Ltd vide Certificate of Change of Name dated 25ft October,20A2.

Tax Certificate in the name of Palavi Commodity Supplies Ltd

dated 25th October 2002 indicates that the PIN No. of the company

was P0511,472488.

c) VAT certificate No. 0726078A in the name PC Supplies Ltd dated

77th December 2002 quoted the company's PIN No. as

P0511472488 which is the same as PIN No. quoted on the PIN

Certificate in the name Palavi Commodity Supplies Ltd as above.

ordinarily, the Board would rule in favor of a Procuring Entity who

rejects a compliance certificate that is in a name different from that

appearing on the certificate of incorporation. But in this case, the Board

notes that there is overwhelming evidence to prove that the Kenya

Revenue Authority is using the same file for a company even after the

change of name and that the PIN number remains unchanged. The

Board further notes that the Kenya Revenue Authority is using the two

names interchangeably. However, the Board observes that the onus is

on the bidders to ensure that their records at Kenya Revenue Authority

are updated to reflect the correct names.

a)

b)

t6



The rd finds that the tax compliance certificate provid

Appli nt was indeed valid. The Board therefore find that this

the nd of appeal succeeds.
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a) Bidder No. 8 was disqualified at the preliminary evaluation stage

for failing to submit a bid bond. However according to the

minutes of the tender opening committee, the bidder had

submitted a bid bond of Kshs 3,057,200.00 as required.

Bidder No. 10 was recorded in the tender opening report as

having a tender sum of Kshs 7,955,470 and with no bid bond.

However, in the summary of bidders, the same bidder was noted

to have a tender sum of Kshs 97,777,500 again with no bid bond.

When the Board raised the issue at the hearing, it turned out that

the bid sum was indeed Kshs 97,777,500 while the bidder had

actually submitted a bid bond to the tune of Ksh 1,955,470.

c) The table on "Results on Prequalification"

Board members noted several anomalies especially in regard to

the applicant. on inquiry, as to whether these mistakes had been

corrected, the Board was informed that the mistakes had been

corrected on a soft copy by the Ministerial tender committee who

were said to have discovered the mistakes. The Procuring Entity

was not able to satisfy the Board why a soft copy of the Evaluation

Report was different from the hard copy was duly signed by the

evaluation committee members.

Taking into account all the above, this request for review succeeds and

the award of the tender to the successful candidate is hereby annulled

pursuant to Section 98 (a) of the Act.

b)

l8



The B

Procu

Tend

rd further orders, pursuant to Section 98 (b) of he Act, t t the

ng Entity re-evaluates all the tenders in acc

Documents, the Act and Regulations.

Nairobi on this 8tt' day of December,2OA9

rdance ith the

8**.*', /,*-
irman, PPARB
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