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PRESENT BY INVITATION

Applicant, NGM Company Ltd

Mr. Peter M. Gichuru

Mr. B. Mantu

Advocate, Kiogora Mutai & Co Advocates

Legal Officer

Procuring Entity, Kenya Power and Lighting Company Ltd

Mr. Kiragu Kimani

Mr. Hannington Orao

Mr. James Onsare

Mr. Owiti Awuor

Mr. F. Kavita

Interested Candidates

Mr. Emmanuel Wetangula

Ms. Esther Ng'ang'a

Mr. Kitan Patel

BOARD'S DECISION

Upon hearing the representations of the

before the Board and upon considering

before it, the Board decides as follows: -

Advocate, Flamilton Harrison & Mathews

Advocates

Advocate, Hamilton Harrison & Mathews

Advocates

Lawyer, Hamilton Harrison & Mathews

Advocates

Project Engineer

Legal Officer

ZAE

Advocate, Powergen Technologies Ltd

Financial Manager, Powergen

Technologies Ltd

Patronics Services Ltd

parties and interested candidates

the information in all documents
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1. GM Company Ltd Madison Insurance

- 1.5 million

li t,884,033. 0

2. etterline Co. Ltd

cwergen Technologies

Development Bank

of Kenya

- 1.5 million

1,( ),036,790., 5

r')
J. atronics Services Ltd Imperial Bank 3t 832,481:1,

4. luringa Holding ABC - 1.5 million 5( 734,799.0r

EVAL]
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iminary Evaluation was conducted based on the c

'uction to Bidders (ITB) 22.1,. The results were as ti

iteria sti

bulated:

F lated in



Criteria NGM Company Betterline &

Powergen

Technologies

Muringa Patronics

r) Iender Security, local Bank Madison

Insurance

Development

Bank of Kenya

African

BanJ<ing

Cooperation

Imperial Bank

2) Tender Security Validity 120 days ok ok ok ok

3) Tender Security Sufficiency - 1.5 Million or

usD 19,000

ok ok ok ok

4) Tender Form ok ok ok ok

s) Price Schedule (DPP) ok ok ok ok

b) Bidders Organisation Profile ok ok ok ok

7) ISO 9001 :2000or equ ivalent quality

assurance certification

ok ok ok ok

8) Proven experience of at least five (5) years

main material manufacturer

ok ok ok ok

e) Completed 100km in wooden poles and 10

km in concrete poles

Not stated nature

of poles

ok ok ok

10) Technical Data ok ok ok ok

11) Number of bids tendered I 1 2

12) Audited Financial Statements for the last

four years

ok ok ok ok

13) Comments Not

Recommended

Recommended Recommended Not

Recommended

Two bidders were not recommended to be evaluated further. The Applicant

was non-responsive for not providing a bid security from a local bank while

M/ t Patronics was non- responsive for participating in a joint venture with

Lansen and Turbo in Lot 3. ITB 22.7 (1). This clause stated that bidders were

to bid for only one lot and that bidding for two, three or four lots shall lead to

the bid being declared non-responsive.

TECHNICAL EVALUATION

The technical evaluation was carried out in two stages namely responsiveness

to technical guarantees and technical parameters evaluation. The

determination of responsiveness followed the procedures laid down in ITB

Clause 9.3. The cut-off point was75%.



The su mary of the scores was as indicated below:

BID )ER SCORE RECOMMENI ATION

1 Bett

Pou

rline Co Ltd and

rrgen Technologies

88.5 Recommended

Financial Evah

.or

ation

a
J Mur nga Holding 23.5 Not recommenl

Financial Evalu

ed for

rtion

It was

equipr

given

Finan,

A fina

oted that Muringa Holdings had no technical

rnts i.e. Circuit Breakers, Conductors, Relays

stipulated in Volume 2, Clause 8.0 and volume

rI Evaluation:-

:ial analysis was carried out on the compliant bidd

arantees

rd Isolat,

1822.1 (f)

lr as follo

o.

rn

m€

,W

rlor

ere

PLANT&E

SUPPLIED

ANDKEN

)UIPMENT
IROMABROAD

A

POVVERCEN

TECHNOLOGIES

POWERGEN

TECHNOLOGIES

POWERGEI\

TECHNOLOGI S

POWERG

TECHNOI

TOTAL

N

)GIES

CURI INCY OF BID GBP us$ KSHS
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EXCLUSIV

UNIT COST IN

OF BID

OF VAT

34,761..48 3't8,796.47 145,721,37 08

DELIVERE

CURRENC

INCLUSIV

UNIT COST IN

OF BID

OF 16% VAT

40,323.32 369,-t07.9^l 769,036,79 45

EXCHANC RATE 120.75 75.54
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UNIT COST IN

16% V AT

4,868,932.01 27,882,522.25

TOTAL C(

VAT

iT IN KSHS INCL 4,868,932.07 27,882,522.25 169,036,79 45 20'., 1E,2M.77



The Evaluation Committee then recommended that M/S Betterline Company

Ltd and Powergen Technologies the only compliant bidder be awarded the

tender for implementation of Lanet Naivash a 2"d line and bays as follows:

a) At the tender price of foreign BSP40, 323.32 USD369, 107.91, and local

KSh't 69,A36,790.45 delivered drty paid (DDP).

b) Expenditure of an amount of 8SP4Q323.32 USD369,107.91and local

KSh 169,036,790.45 delivered drty paid (DDP), equivalent to total of

Ksh 201,788,2M.71.

c) Contingency cost of 10% of project contract price, amounting to an

a dditional KSh 2A,178,824.47

THE TENDER COMMITTEE DECISION

The Tender Committee in its meeting held on 3.d November,2009 deliberated

on the recommendation of the Evaluation Committee and awarded the

tender as recommended. Bidders were notified of the decision of the tender

Committee vide letters dated 12ft November, 2009.

THE REVIEW

The Applicant NGM Company Ltd filed the Request for Review on 26th

November, 2009. The Applicant was represented by Peter M. Gichuru,

Advocate while the Procuring Entity was represented by Kiragu Kimani,

Advocate.

The prayers of the Applicant were as follows:

1. That NGM Company limited be Re-instated in the tendering process



2.

3.

t NGM Company limited be Re-evaluated in the tendering process

t all the documentation appertains to technical evalua and the

pplicant.liminary evaluation of the tender winner be avai ed to the

rther, that the minutes leading to award of this der be vailed to
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uest for Review is based on the grounds which Board I with

S:
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bond, in line with Regulation 41.

rity in f rm of an
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outcome of its bid. It argued that clause 25.3 (f) of the ITB provided that bids

were to be evaluated on scores as indicated in Bid Data Sheet (BDS) Clause

9.3 (c) and that any bid scoring less than 75 points out of the 100 maximum

points would not be considered for further evaluation. It stated that the

tender requirement on the tender security was inconsistent with Section 57 of

the Act on preparation of tender documents and Regulation 41 (3) which

provides for the various forms of securities that a Procuring Entity may

receive from the bidders.

It urged the Board to find that its bid was disqualified un-procedurally and

that there was a breach of Section 57 of the Act and Regulation 41.

In response, the Procuring Entity stated that the Applicant did not specify the

acts violated by the Procuring Entity to justify its allegations contrary to

Section 93 (1) of the Act. It further stated that the Applicant submitted a

security in the form of a bond from an insurance company contrary to the ITB

which required the security to be in the form of a bank guarantee. It further

submitted that the Applicant did not submit a bid security that conformed to

the form set out in the tender documents.

The Procuring Entity further stated that Regulation 41 (3) did not take away

the discretion of a Procuring Entity to determine the form of bid security on

tenders. In addition, it stated that Clause 5.2 of the ITB required all tenders to

be responsive in all aspects and that the Applicant's bid was properly

rejected for being non-responsive as it did not strictly comply with the tender

documents. It further stated that Clause 9.3 of the ITB required the tender

security to comply with Clause 13 of ITB which required among other things

that the bid Security shall at the bidders option be in the form of either a
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as that
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sample

Tender

adhered

stated t Clause 13 of the ITB was supplemented with provisi

BDS, ich expressly stated that a tender security was t be valid,

signed nd issued by a local bank in Kenya and in the f toft
Tend Security Form. It argued that the requirement

tobya

was to be in the form of Bank

the tenderers.

Itc uded that the Tender Security submitted by Appli t was an

lnsura e bond and was not in the format provided in tion III the ITB

and he the Applicant's bid was properly disqualified.

The has considered the submissions of the parties nd the d uments
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guarantee from a reputable banking institution or a bond issued

by a surety selected by the bidder;

(ii) That the format of the bank guarantee/bond was to be

accordance with the forms included in the bidding documents.

(iii) Those other formats could be permitted, subject to the prior

approval of the Procuring Entity.

The Board observes that the Applicant opted to use an insurance bond and

argued that it was entitled to do so, pursuant to Regulation 41 (3) (.) which

states as follows:-

(3) The tender security to be proaided under section 57 of the Act shall

be in any of the follouting forms only:-

a) ...

b) ...

, "::::T:#: comPany guarantee as may be approoed by

The Board is alive to the fact that The Public Procurement Oversight

Authority (PPOA) has issued a list of insurance companies that may be used

under this instruction. In this case, the Board notes that the Applicant

submitted a bond from Madison Insurance Company which is one of the

Insurance Companies approved by PPOA. This notwithstanding, Board

finds that the Procuring Entity required bidders to submit the tender security

in form of Bank guarantees as stated in Clause '1,3.2 of the ITB. Bidders could

however use other formats provided that they obtained prior approval from

t0
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ct,

that t BDS overrides Clause 13.2 in case of conflict and that

exp y stated that a tender security had to be valid, au ntic, or

issued a local bank in Kenya and in the format of the sam

securr form.

Turn to the Public Procurement and Disposal Act , the

the req irements of Section 57 which provides that a ten er securl
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tender

and Regulation 41 which amplifies the provis ons of th

rity can be in any of the following forms; ; a bank
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"The Procuring Entity may determine the form and amount of the

tender securit5r, subject to such requirements or limits as may be

prescribed."

The question for the Board to determine is whether the Applicant's tender

security met the requirements as set out in the ITB and the BDS. The Board

notes that among other requirements, the Procuring Entity required bidders

to comply with the requirement that their bid securities to be in the format of

the sample tender security Form set out at page 148 of the ITB/DBS. As

earlier noted the BDS amended the provisions on tender securities as

provided under the ITB.

The Board notes that the implication of the requirement was that bidders

were only to provide tender securities in the form of a bank guarantee only. It

is further noted that Section VII of the ITB provided a sample form and

procedure to be followed by bidders. The Applicants bid security is noted to

have been in form of a bond from Insurance Company but not a bank

guarantee as required by the Procuring Entity. The Board further notes tha! it

had the following words on its face:

"THE CONDITIONS OF THESE OBLIGATIONS ARE:

i. If the Bidder uithdrazus its Bid during the period of bid ualidity

specified by the Bidder on the Bid Form; or

ii. If the Bidder, haaing been notified of the acceptance of its Bid by

the Client during the period of bid aalidity fails or refuses to

execute the Contract Form, if required; or fails or refuses to

furnish tlrc performnnce security in nccordance with the

Instructions to Bidders"

l2
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used by the Procuring Entity ought to comply with the requirements of such

standard documents. It further submitted that the tender documents issued

by the Procuring Entity for this tender was not clear in line with the manuals

and standard documents issued by the PPOA. It argued that for this reason,

the ITB as issued by the Procuring Entity did not therefore promote

competition and transparency in line with the requirements of section 2 of the

Act. It therefore urged the Board to find that the Procuring Entity breached

the Act and the Regulations in this respect.

'i I i".!..

In response, the Procuring Entity stated that it neither breached the Act nor

the Regulations as alleged by the Applicant. It stated that its tender

documents were clearly worded and did not create any ambiguity. It

submitted that bidders competed in line with the requirements of the ITB and

the BDS which were clear to all bidders. It argued that the omission was on

the part of the Applicant who did not follow the ITB and BDS requirements

on submitting its bid security.

The Board has considered the submission of the parties and perused the

documents presented to it. As earlier observed by the Board underground

one above, bidders were required to provide the bid security as detailed in

the ITB and the BDS. The Board also earlier noted that the Applicant did not

follow the instructions of the BDS which amended the provisions on the bid

security. The Board finds the Instructions on tender security were clearly set

out in the tender documents and there was no ambiguity as argued by the

Applicant.

ln the circumstances, this ground also fails.

t4



Taking nto consideration all the above matters, the Req

and is eby dismissed.

rement process may proceed.

t Nairobi on this 18tn day of December,2009

iew fails
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