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iii)Maritime and Transport Business Solutions (mtbs), M. A. Consulting
Group, Maxcad Consulting Engineers, Norton Rose LLP and Anjarwalla

& Khanna (A&K)

iv)HPC Hamburg Port Consulting GmbH and SEREFACO Consultants

Limited

The Request for Proposal (RFP) document was forwarded to the four
shortlisted/ pre-qualified Consortia on 17t August 2009. The deadline for
submission of both the Technical and Financial proposal was 16 September

2009 at 2.30 p.m.

Following requests for clarification of the RFP document by some of the
qualified Consortia, the Commission in a letter dated 28" August 2009 invited
all the qualified Consortia for a tour of KPA and to a Bidders’ Conference on

Wednesday, 2nd September 2009.

The tour and bidders conference were held as scheduled and all the four
prequalified Consortia were represented. During the tour and conference, the
bidders requested for an extension of the deadline for submission of proposals.
The request was granted and the deadline extended to 25t September 2009, at
12.00 p.m. It was also agreed that bidders would submit requests before 11th

September 2009, for specific information that they would require.

Communication on the extension of the submission deadline for the proposals

was sent out to all bidders vide a letter dated 9t September 2009



TENDER CLOSING/OPENING

The Request for Proposal was closed/opened on 25% September 2009 at 12.00

All the four qualified bidders submitted their proposals which were

and the Ministry of
ywing a request by the
ymmittee was chaired

tion Manager of the

Criteria In the RFP

p-m.
openedl by the Commission in the presence of representatives |of the four
bidders as well as a representative of Kenya Ports Authority (KPA),
EVALUATION
A Technical Evaluation Committee to evaluate the Technical Proposals was
appoinited by the Executive Director/Chief Executive Officer of the
Privatijzation Commission. Representatives from KPA
Transport were nominated by respective institutions follc
Privatization Commission. The Technical Evaluation Cg
by Mi. Wycliffe Temesi, the Finance and Administra
Commission.
The Hvaluation Committee adopted the Evaluation
document as indicated in the table below.
Item/Variable Marks
1 | The Firm's experience (20)
(A) (Jeneral experience. 15
(B) Experience in relevant assignments 5
2 | Adequacy of the proposed workplan and approach to respond to the TORs (30)
(A) Methodology 20
(B) Work plan 10
3 | The gualification and experience of the personnel proposed for the assignment
(50)
(A) Cualification and experience 30
(B) Lipcal experience 15
(C) Tpam Leader 5
Tota] score 100




During the Evaluation of the Technical Proposals, the Evaluation Committee

made the following observations:

i) One Consortium had submitted supplementary information after the

deadline for submission and the Committee rejected the information.
ii) HPC Hamburg Port Consulting GmbH Consortia was not responsive
to the Terms of Reference (TOR) and the Committee noted the

following:

a) The Consortia did not submit some CVs for some key personnel

such as the Human Resource Expert.

b) The Consortia only had local staff/experience in one area.

¢) The Consortia lacked relevant and adequate experience necessary

to undertake the assignment.
iii) PricewaterhouseCoopers (PwC) Consortia was not responsive to the
TORs as the Consortia had a number of disclaimers that substantially

limited their scope of work.

The results of the Technical Evaluation were as follows:




TECHNICAL EVALUATION RESULTS FOR TRANSACTION ADVISORY SERVICES FOR THE
PRIVATIZATION OF APPROVED KENYA PORTS AUTHORITY PROJECTS
Item/Variable Marks SCORE
(%) CPC$'1 | MTBS? HPC
1 | Thk Firm's experience (20)
(A) General experience. 15 2.38 14,00 6.42
(B)|Experience in relevant assignments 5 4.00 4.67 2.50
) Aj[quacy of the proposed workplan and approach to
respond to the TORs (30)
(A) Methodology 20 15.95 17.82 12.46
(B)iWork plan 10 7.83 917 5.67
3 Th([ qualification and experience of the personnel
praposed for the asignment (50)
(A) Qualification and experience 30 23.79 26.58 18.25
(B){Local experience 15 292 10.75 3.50
(C){Team Leader 5 4.83 5.00 3.83
Tofal score 100 §1.70 87.98 52.63

Notes on the table:
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(i) CPCS - CPCS Transcom Limited, Centre for Development Consultants Ltd
Investment Bank and Mboya & Wangong'u Advocates.

(ii) MTBS - Maritime and Transport Business Solutions (mtbs), M. A. Consulting
Norton Rose LLP and Anjarwalla & Khanna (A&K).
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The tabulated below is the breakdown of the costs as read out during the

Financial bids opening meeting.

No. Consortia Remuneration + | Taxes (Kshs) Grand Tetal
Reimbursables
(Kshs) (Kshs)
1 CPCS Consortium 85,674,531.00 22,135,168.00 107,809,698.00
2 mtbs Consortium 113,544,593.00 28,386,148.00 141,930,741.00

The Evaluation Committee reviewed and analyzed the Financial bids and

noted the following:

(i)

The Committee noted that the Financial Proposal by the mtbs

Consortium offered two discounts:

a)  One time Commercial discount of 15%; and

b)  Fiscal discount on submission of with-holding-tax certificate
by the client (the bidder gave a fiscal discount of
Kshs.6,540,000.00 at the preparatory stage and a fiscal
discount of Kshs.7,630,000.00 at the implementation).

The Evaluation Committee noted that mtbs Consortium did not
indicate the Value Added Tax (VAT) amount in their Financial Bid
although it indicated the with-holding tax calculated at 20%. The
proposal quoted Section 6(6) of the V.A.T. Act, (Cap. 476, laws of
Kenya) which provides that tax on services imported into Kenya
shall be payable by the person receiving the taxable service, the
client. mtbs Consortium therefore argued that V.A.T. is

“reversed” and not part of the contract.
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V.A.T at implementation stage

= 16% *Kshs.71,941,799 = Kshs.11,510,687.84

Total V.A.T. applicable to the mtbs financial bid totaled
Kshs.22,021,457.60

(vi) The Committee further noted that the calculations for the with-
holding tax calculations by the mtbs Consortium was erroneous as

shown below:

With- holding tax at preparatory stage

= 20% * Kshs.65,692,311 = Kshs.13,138,462.20 and not
Kshs.13,638,0606 as appearing in the mtbs Consortium

Financial Proposal.

With- holding tax at implementation stage

= 20% * Kshs.71,941,799 = Kshs.14,388,359.80 and not
Kshs.13,748,082.00 as appearing in the mtbs Consortium

Financial Proposal.

The table below shows the revised cost of the mtbs Consortium financial bid

that took account of the above corrections.

10




A. PRERARATORY STAGE

AMOUNT (Kshs)

RENUMERATION 65,692,311.00
Discounit (15%) 9,853,847.00
55,838,464.00
TAXES
Witholdjng Tax 20% 13,138,462.20
Vat-On Gross Amount 16% 10,510,769.76
23,649,231.96
Discount 6,540,000.00
17,109,231.96
Reimbugsables 5,253,800.00
78,201,495.96

SUBTOHI'AL

B. IMPLJEMENTATION STAGE

Remundration 71,941,799.00
Discount (10,791,270.00)
61,150,529.00
TAXES
Witholdjng Tax 20% 14,388,359.80
Vat-On|Gross Amount 16% 11,510,687.84
25,899,047.64
Discounit 7,630,000.00
18,269,047.64
Reimbuysables 5,471,800.00
SUBTO['AL 84,891,376.64
TOTAL|COST 163,092,872.60

The Symmary of the cost for the two bidders was therefor

e as show

No | Copsortia Remuneration + | Taxes (Kshs) Grand Total
Reimbursables {Kshs)
(Kshs)
1 CPLS Consortium | 85,674,531.00 22,135,168.00 107,809,698.00
2 mths Consortium 113,544,593.00 49,548,279.60 163,092,872.60
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In compliance with Section 62 (1) and (2) of the Act, mtbs Consortium was
notified of the above revisions and clarifications vide a letter dated 13t October
2009. In response to the letter by the Commission, mtbs Consortium in a letter
dated 14" October 2009, presented an argument that was contrary to the facts
stated in their Financial Proposal and which materially and substantially
altered the original Financial Proposal by claiming that the Contract sum was
inclusive of the V.AT. yet in the Financial Proposal they had categorically
stated that VAT is “reversed” and not part of the contract. The original
Financial proposal had further indicated that their Contract Price was exclusive
of any taxes, duties, fees etc outside the Netherlands and that the order price
shall be increased to include the amount of the taxes, duties, fees to be levied

on it.

The evaluation committee stated that the argument by mtbs Consortium
contravened Section 62(2) of the Public Procurement and Disposal Act, 2005 as
it changed the substance of the tender. It was noted that the RFP document in
Section 10.6 required that the total contract amount in the Financial proposal
inclusive of taxes and reimbursables be used for ranking the received Financial
proposal. The same section provided the scoring for the lowest cost proposal
which would be awarded 20 points while other proposals would be awarded

proportionate points as per the formulae set out in the same section of the RFP.

The Evaluation Committee evaluated the Financial bids taking into account the
above revisions and in accordance with the procedures and criteria set out in
Section 10.6 of the RFP document and as per Section 82 of the Act, and
Regulation 50 of the Public Procurement and Disposal Regulations, 2006

(hereinafter “the Regulations”). In particular, the evaluated bid prices took into

12
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The Procuring Entity sent out Letters of notification to the successful and

unsuccessful bidders on 21st October 2009.

THE REVIEW

The Request for Review was filed on 34 November, 2009 by Maritime &
Transport Business Solutions B. V. At the hearing the Applicant was
represented by Mr. Mohammed Nyaoga, Advocate, the while the Procuring
Entity was represented by Mr. Kiragu Kimani, Advocate. The Interested
Candidate CPCS Consortium was represented by Mr. David Mwaura,

Advocate.

The Applicant has prayed for the following orders:
(a) The decision of the Procuring Entity that its Proposal was unsuccessful,
and communicated to the Applicant vide the Procuring Entity’s letter of

21st October 2009, be annulled;

(b)The Procuring Entity be directed to declare the Applicant’'s Proposal as
the successful proposal and to enter into negotiations and contract with

the Applicant in accordance with sections 83 to 85 (inclusive) of the Act;

(c) The Procuring Entity be directed to pay the Applicant the costs of and

incidental to these proceedings; and

(d)Such other or further orders and or directions as the Honourable Board

shall deem just and expedient.

The Request for Review raises eight grounds of review which we deal with as

follows:
14
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revisions and corrections of its Financial Proposal by the Procuring Entity was

not justifiable. It argued that in making the revisions and corrections the
Procuring Entity grossly and unjustifiably inflated the actual cost of its

Financial Proposal.

The Applicant further submitted that on 14t October 2009, it wrote to the
Procuring Entity to confirm that its Financial proposal was inclusive of all local
taxes and that any applicable taxes would be payable from its bid price. It
argued that the Procuring Entity refused to reverse the revisions and

corrections and instead declared that the proposal was unsuccessful.

The Applicant cited Section 6(6) of the Value Added Tax Act which provides
that tax on services imported into Kenya, shall be payable by the person
receiving the taxable service. It argued that by inviting firms resident outside
Kenya, which included the Applicant to bid for consultancy services, the

Procuring Entity was seeking to import services into Kenya.

The Applicant further argued that by requiring bidders to indicate VAT
chargeable in the Financial Proposals, the Procuring Entity was seeking to
procure services illegally as it was procuring the services in a manner

inconsistent with an Act of Parliament.

The Applicant also cited Regulation 50 and stated that that Regulation only
permits Procuring Entities to make corrections of arithmetic errors in tender
documents and to take into consideration minor deviations from the
requirements as stipulated in Section 64 (2) of the Act. It argued that the
omission of VAT in the Financial Propoéal was not an arithmetic error within

the meaning of Regulation 50. It argued that Regulation 50 could not be

16
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The Procuring Entity averred that following request for clarification of the
Request for Proposal document by the bidders, it invited all the qualified
bidders for a bidder’s conference to address questions and clarification on
various issues. The bidder’s conference was held on 2nd September 2009 and
one of the issues that arose was the taxes applicable on consultancy work in
Kenya by non-residents. It stated that bidders were notified that for non-
residents, both Value Added Tax of 16% and withholding tax which varies
from country to country was applicable. It also clarified that 5% withholding
tax was applicable to resident firms. It also stated that at that meeting the
bidders requested for extension of deadline for submission of proposals which

was granted and the deadline was extended to 25t September 2009.

The Procuring Entity stated that by 11% September 2009, it received additional
requests for information and clarification. As a result, it issued a letter dated
17t September 2009 addressed to all the bidders. It stated that in answer to
question number 5 in the letter for clarification, it informed the bidders that
consultancy services in Kenya are subject to value added tax at 16% and

withholding tax.

It further stated that during evaluation, it noted that the Applicant’s Financial
Proposal indicated that its contract price was exclusive of any taxes, duties, fees
outside the Netherlands. It stated that it also noted that the calculation for the
withholding tax by the Applicant were erroneous. It averred that the
Evaluation Committee noted that VAT would be an additional cost to it and
that it had no output VAT to offset VAT expenses on the project. It further
noted that the successful bidder had included VAT as was required in the

Request for Proposal.  Accordingly, the Evaluation Committee having

18
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It argued that there is nothing in the VAT Act or any Act of Parliament to

stop a Procuring Entity to pass to the bidders a tax that is charged in

order to maximize economy and efficiency.

The tender involved foreign and Kenyan firms and the taxes were
included to promote competition and ensure that bidders were treated

fairly.

The Applicant stated clearly in its bid that its Financial proposal did not

include VAT and that such tax was not payable.

That bid by the Applicant was not responsive as it did not include all

taxes.

Clause 10.6 of the RFP clearly states that the total contract amount in the
Financial Proposal inclusive of taxes and reimbursables were to be used
for ranking the Financial Proposals. It stated that the bid data sheet
clearly stated that the taxes were to be specified based on the breakdown
of the consulting costs. It further stated that Clause 8.6 stipulated that the
financial proposal was to include local taxes, duties, fees and levies
relating to assignment imposed under law pertaining to permanent

residents of Kenya.

Section 6(6) of the VAT Act sets out from whom the tax authority will
collect the tax chargeable. It stated that this was logical as it would be
easy to recover the tax from the Kenyan firm receiving the service than
the foreign firm providing the service which is not resident in Kenya. It

20
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done to ensure fairness and that the Applicant would not have won whether

the taxes were included or not.

The Board has carefully considered the submissions of the parties and

considered all the documents that were presented before it.

The Board noted that the issues that arise for determination is how the Value
Added Tax was handled at the financial evaluation stage and its impact on the

tender evaluation process.

To determine that issue it is important to set out the clauses that dealt with
V.A.T in the Request for Proposal document. These were clauses 8.6, 10.4 and

10.6 which states as follows:

CLAUSE 8.6
“The financial proposal should include:-

i) All domestic and international costs associated with the
assignment including staff remuneration and reimbursable
expenses, which should be expressed in Kenya Shillings;

ii) Local taxes, duties, fees and levies relating to the assignment
imposed under law pertaining to permanent residents of Kenya;

iii) Any commissions and gratuities to be paid to other
associates in relation to the assignment; |

iv) The financial Proposal must remain valid after submission for the
duration indicated in the Data Sheet, and should be submitted in
the format shown on Appendix I1I (3A to 3C)”
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Question :
What are the specific taxes applicable to consultancy work in Kenya and

especially for firms that are non-residence firms?

Response:
e For resident firms,
o 16% VAT
o 5% with-holding tax
e Non-residents firms;
o 16% VAT
o 20% with-holding tax - for countries without a Double Tax
Treaty/Agreement (DTT) with Kenya.
o Examples of those with DTT tax are: UK 12.5%; India
17.5%;Germany 15%, and Canada 15%
* Kenya has no DIT with Netherlands and therefore, the with-
holding tax rate is 20% .

On 17t September 2009, the Procuring Entity sent a letter to all the bidders
addressing various issues arising for clarification sought by the bidders and

question No.5 was as follows;

“Q5 Which taxes are applicable for the Financial proposal? Please specify
exactly.

A:  Consulting services in Kenya are subject to Value Added Tax (VAT) at
16% and withholding tax. However, the Consultant may seek

independent tax advise professional tax advisory terms.”
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Section 82

(1) The procuring entity shall examine the proposals received in accordance

with the request for proposals.

(2)For each proposal, the procuring entity shall evaluate the technical
proposal to determine if it is responsive and, if it is, the procuring entity
shall assign a score to the technical proposal, in accordance with the

procedures and criteria set out in the request for proposals.

(B)For each proposal that is determined, under subsection (2), to be
responsive, the procuring entity shall evaluate and assign a score to the
financial proposal, in accordance with the procedures and criteria set

out in the request for proposals.

(4If the request for proposals provides for additional methods of
evaluation, the procuring entity shall conduct such methods in
accordance with the procedures and criteria set out in the request for

proposals.

(5) The successful proposal shall be the responsive proposal with the
highest score determined by the procuring entity by combining, for each
proposal, in accordance with the procedures and criteria set out in the
request for proposals, the scores assigned to the technical and financial
proposals under subsections (2) and (3) and the results of any additional

methods of evaluation under subsection (4).
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Section 6(6) of the Value Added Tax

~
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1
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undertaking have no force or effect, it is agreed that the order price shall

be increased to include the amount of the taxes, duties, fees, etc to be

levied on it.

The Board has further noted that on 13% October 2009 the Procuring Entity
wrote to the Applicant informing it that the Evaluation Committee had noted
anomalies in the summary of costs and had adjusted the figures. The
Procuring Entity requested the Applicant to confirm the corrections. The

Applicant replied by a letter dated 14th October 2009 and stated as follows;

“Dear Mr. Kitungu,

We acknowledge receipt of your letter, dated 13" October 2009 with
reference PC/T/07. |

Please note that in our offer (Forms 3A, 3B) the Contract Price is Kshs.
141,930,741. This amount is inclusive of all local taxes as per the
specification in the RFP for this Project. We have estimated the taxes
payable to our best possibility but naturally accept that under an “all -
inclusive Contract”, in the event that the actual taxes payable under this
Project differ from our estimation, that these would be payable from the
stated Gross Contract Price of Kshs. 141,930,741.

Concerning the revised table 3B in your letter we cannot comment as the

meaning of the two columns is not clear to us.

In case you have any further questions please do not hesitate to contact

us.

28




e B |

On the
includg

Kshs. 2

The Bg
the Ap
sent a

correct

As the
and 10
Bidden
to incly
clarific
bidder
Added

In its

relied

Yours Sincerely,

laul van Eulem

director “

part of the successful candidate, the Board has 1
d the item on VAT in its Financial Proposal and

2,135, 168.

plicant were adjusted to include VAT. The Procu
letter dated 13 October 2009 requesting the Apj

ions. That letter is the genesis of the dispute that is

Board has already observed the Request for Propo
6 required bidders to quote VAT. The same ques
s Conference held on 2nd September 2009 and the
ide VAT at the rate of 16%. It is also not in disp

ation from bidders a letter dated 17t September

Tax at 16%.

bid, the Applicant stated categorically that VAT
pn Section 6(6) of VAT Act that state that for ser

into K¢nya it is the importer of the service who is liable tc

Applic

that its

ant wrote the letter dated 14t October 2009 referr

position is that VAT was not payable.

29

woted that

quoted a

ard has further noted that at the Financial Evaluation stage

ring Entit
vlicant to

before th

s5al in Clau
tion was 1
bidders w
ute that u

2009 was

5 advising them that consulting services in Kenya are subje

was not
vices bein
) pay tax.

>d to abov

this Bidder
VAT sum of

» figures for
y thereafter
confirm the

> Board.

ses 8.6,10.4
aised at the
ere advised
pon further

sent to all

»ct to Value

payable. It
1g imported
Though the

e, it is clear




The Board has carefully considered Section 6(6) of the VAT Act. It is clear that
the said section states that for services being imported to Kenya, the person
importing the service is liable to pay tax. The issue that arises is whether the
Procuring Entity was wrong by requiring bidders to quote VAT. In the Board’s

view that question can be answered as follows:-

Firstly, the Value Added Tax Act Cap 476 gives the Kenya Revenue Authority,
the power to levy and collect tax on goods delivered in, or imported into Kenya
and on certain services supplied in or imported into Kenya and for connected
purposes. When one looks at Section 6(6) of the VAT Act carefully it is clear
that the section places the burden of paying the tax on services imported to
Kenya by the person receiving the taxable services. To the Board, this is a
logical thing as it would be difficult for the Revenue Authority to deal with a
defaulting person who is not resident in Kenya. However, there is nothing in
the VAT Act that prevents the person paying the tax from passing it to the

person who is providing the service, as the Procuring Entity did in this tender.

Secondly, even if the Board is wrong in its interpretation of Section 6(6) of the
VAT Act, it is not in dispute that the Applicant in this tender was a Consortia

which include foreign based firms and local firms.

The local firms were the following;
(i) M. A. Consulting Group
(i) Maxcad Consulting Engineers

(iii) Anjarwalla & Khanna Advocates

Being members of the Consortia, the local firms were providing services and
certainly do not enjoy any protection under Section 6(6) of the VAT Act. The
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Consgrtia is not a body that is registered as a resident outside Kenya. It is a
group of firms consisting both foreign and local firms. That being|the case, the
Procuring Entity was right when it required the bidders to include VAT in their
bid dgcuments as this was an international tender open to both the local and

international bidders who were free to form a consortia.

The Bpard has further considered the objectives of the Public Procirement and

Dispopal Act, 2005 as provided in section 2 (b) and it stipulates as ffollows;

“2(b) To promote competition and ensure that bidders were treated

fairly.

(e) To promote integrity and fairness of those procedures”

If the Board were to uphold the argument by the Applicant, it would mean that
the Prpcuring Entity would have produced two tender documents;
One fpr local bidders with a clause on VAT and another for foreign bidders
excluding VAT. This would not promote fairness or ¢ompetition as foreign

tirms would enjoy favourable terms over the local firms.

The rgequirement by the Procuring Entity for bidders| to include VAT was
meant to ensure there was fair competition between the bidders. If by doing so
there \was a conflict between Section 6(6) of VAT| Act and| the Public
Procufement and Disposal Act, 2005, then the later would prevail in view of

section 5(1) which provide as follows:

“If there is a conflict between this Act or the regulations made under

this Act and any other Act or regulations, in matters relating to
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procurement and disposal, this Act or the regulations made under this
Act shall prevail.”
Finally on this issue of VAT the Board finds that since the Applicant had not
quoted VAT in its Financial Proposal, it failed to comply with a mandatory
requirement. Therefore, it ought to have been disqualified and should not
have been evaluated further. It was not necessary for the Procuring Entity to

correct the bid by including VAT.

In any event, the Board has noted that whether the VAT was included or not,
the Applicant would not have scored the highest combined score. As the
Board has stated severally procurement is a competition governed by clear
rules. Bidders must comply with all the requirements of a tender. If a bidder
fails to comply on clear requirements, it will only have itself to blame when it is
knocked out of the race. In this particular instance, the Applicant was advised
at the Bidders Conference on 2nd September 2009 and by the letter dated 17t
September 2009 that quoting VAT was a mandatory requirement. It failed to
do so upon seeking advice and it can only blame itself for the failure to comply

with a clear requirement.

Taking all the above matters into consideration, all the grounds of appeal fail
and the Request for Review is hereby dismissed. There is no order as to costs.
The procurement process may proceed.

Dated at Nairobi on this 34 day of December, 2009

| Signed Chairman Signed Secretary
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