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Richard

in line

herein after
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ct"). The Evaluation Committee in line with tion 81

shortli ted the following four consortia and recommend that t be invited

to sub it Proposals.

icewaterhouseCoopers, Portia Mana

tonWildeSapte LLP and Hamilton Harrison &

PCS Transcom Limited, Centre for Develope Consul ts Ltd,

ichard Ellis Kenya, Standard Investment nk and Mboya

CB

&

angong'u Advocates



iii)Maritime and Transport Business Solutions (mtbs), M. A. Consulting

Group, Maxcad Consulting Engineers, Norton Rose LLP and Anjarwalla

& Khanna (A&K)

iv)HPC Hamburg Port Consulting GmbH and SEREFACO Consultants

Limited

The Request for Proposal (RFP) document was forwarded to the four

shortlisted/pre-qualified Consortia on 17th August 2009. The deadline for

submission of both the Technical and Financial proposal was 16th September

2009 at 2.30 p.m.

Following requests for clarification of the RFP document by some of the

qualified Consortia, the Commission in a letter dated 28th August 2009 invited

all the qualified Consortia for a tour of KPA and to a Bidders' Conference on

Wednesd ay , 2"d Septemb er 2009.

The tour and bidders conference were held as scheduled and all the four

prequalified Consortia were represented. During the tour and conference, the

bidders requested for an extension of the deadline for submission of proposals.

The request was granted and the deadline extended to 25th September 2009, at

12.00 p.m. It was also agreed that bidders would submit requests before 11ft

September 2009, for specific information that they would require.

Communication on the extension of the submission deadline for the proposals

was sent out to all bidders vide a letter dated 9th September 2009
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During the Evaluation of the Technical Proposals, the Evaluation Committee

made the following observations:

i) One Consortium had submitted supplementary information after the

deadline for submission and the Committee rejected the information.

ii) HPC Hamburg Port Consulting GmbH Consortia was not responsive

to the Terms of Reference (TOR) and the Committee noted the

following:

a) The Consortia did not submit some CVs for some key personnel

such as the Human Resource Expert.

b) The Consortia only had local staff / experience in one area.

c) The Consortia lacked relevant and adequate experience necessary

to undertake the assignment.

iii) PricewaterhouseCoopers (PwC) Consortia was not responsive to the

TORs as the Consortia had a number of disclaimers that substantially

limited their scope of work.

The results of the Technical Evaluation were as follows:
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The tabulated below is the breakdown of the costs as read out during the

Financial bids opening meeting.

The Evaluation Committee reviewed and analyzed the Financial bids and

noted the following:

(i) The Committee noted that the Financial Proposal by the mtbs

Consortium offered two discounts:

a) One time Commercial discount of 75%; and

b) Fiscal discount on submission of with-holding-tax certificate

by the client (the bidder gave a fiscal discount of

Kshs.6,540,000.00 at the preparatory stage and a fiscal

discount of Kshs.7,630,000.00 at the implementation).

(ii) The Evaluation Committee noted that mtbs Consortium did not

indicate the Value Added Tax (VAT) amount in their Financial Bid

although it indicated the with-holding tax calculated at 20%. The

proposal quoted Section 6(6) of the V.A.T. Act, (Cup. 476,laws of

Kenya) which provides that tax on services imported into Kenya

shall be payable by the person receiving the taxable service, the

client. mtbs Consortium therefore argued that V.A.T. is
"reversed" and not part of the contract.

No. Consortia Remuneration +

Reimbursables

(Kshs)

Taxes (Kshs) Grand Total

(Kshs)

1 CPCS Consortium 85,674,531.00 22,135,168.00 107,809,698.00

2 mtbs Consortium 173,544,593.00 28,386,148.00 141,930,741.00



ii) The Committee deliberated on this and that V.A. will be an

offset theadditional cost to the client, who has no ou t V.A.T.

V.A.T. expenses on this project and should t fore reflected as
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Proposals (RFP) document.

During the bidders Conference held on 2 Septem r 2009 and

attended by representatives of all the pre-qu lified bid ers/ among
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firms bothCommission notified bidders that for n resident
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tax are also applicable to resident firms.
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for
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non-

The Committee further noted that the mtbs
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taxes, duties, fees etc outside the Netherland

the order price shall be increased to inclu

taxes, duties, fees to be levied on it.

The Committee calculated the VAT

Consortium as follows and included this in

V.A.T at preparatory stage

= 16% *Kshs.65,692,311= Kshs.l,O5l0

It noted that

the of the

Consorti

was excl

m financial
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the mtbsable by

contract
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V.A.T at implementation stage

= 160/0 *Kshs.7l,941,799 = Kshs.ll,5lO,687.U

Total V.A.T. applicable to the mtbs financial bid totaled

Kshs.22,021,457.60

("i) The Committee further noted that the calculations for the with-

holding tax calculations by the mtbs Consortium was erroneous as

shown below:

With- holding tax at preparatorlz stage

= 20% * Kshs.65,692,377 : Kshs.13,138,462.20 and not

Kshs.13,638,066 as appearing in the mtbs Consortium

Financial Proposal.

With- holding tax at implementation stage

= 20% " Kshs.71,947,799 = Kshs.14,388,359.80 and not

Kshs.13,748,082.00 as appearing in the mtbs Consortium

Financial Proposal.

The table below shows the revised cost of the mtbs Consortium financial bid

that took account of the above corrections.

l0
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A. PRE ARATORYSTAGE AMOUNT (Kshs)

RENUI ERATION 65,692,37\.N

Discoul (1s%) 9,853,847.00

55,838,454.00

TAXES

Withol< ng Tax 20% t3,-t38,462.20

Vat-On lross Amount 16% r0,5'10,769.76

23,649,23't.96

Discour 6540,0m.00

17,1W,231.96

Reimbu ;ables 5,253,800.00

SUBTC 'AL 78,201,495.95

B.IMPI EMENTATION STAGE

Remun, ation 71,94t,799.00

Discour (10,791,270.00)

51,150,529.00

TAXES

Witholc ng Tax 20% 14,388,359.80

Vat-On ross Amount 16% 11,510,687.84

25,89{t,A7.U

Discour 2630,000.00

78,269,M7.&

Reirnbu ;ables 5,471,800.00

SUBTC 'AL u,897,376.@

TOTAI :osr 153,W2,872.60

The mary of the cost for the two bidders was therefo as sh below:

No Cc sortia Remuneration +

Reimbursables

(Kshs)

Taxes (Kshs) Grand T

(Kshs)

rtal

1 CI lS Consortium 85,674,531.00 22,135,168.00 107,809,1 )8.00

2 ml s Consortium 113,544,593.00 49,548,279.60 163,092,1 ,2.60

ll



In compliance with Section 62 (1) and (2) of the Act, mtbs Consortium was

notified of the above revisions and clarifications vide a letter dated 13th October

2009. In response to the letter by the Commission, mtbs Consortium in a letter

dated 14th October 2009, presented an argument that was contrary to the facts

stated in their Financial Proposal and which materially and substantially

altered the original Financial Proposal by claiming that the Contract sum was

inclusive of the V.A.T. yet in the Financial Proposal they had categorically

stated that VAT is "reversed" and not part of the contract. The original

Financial proposal had further indicated that their Contract Price was exclusive

of any taxes, duties, fees etc outside the Netherlands and that the order price

shall be increased to include the amount of the taxes, duties, fees to be levied

on it.

The evaluation committee stated that the argument by mtbs Consortium

contravened Sectio n 62(2) of the Public Procurement and Disposal Act, 2005 as

it changed the substance of the tender. It was noted that the RFP document in

Section 10.6 required that the total contract amount in the Financial proposal

inclusive of taxes and reimbursables be used for ranking the received Financial

proposal. The same section provided the scoring for the lowest cost proposal

which would be awarded 20 points while other proposals would be awarded

proportionate points as per the formulae set out in the same section of the RFP.

The Evaluation Committee evaluated the Financial bids taking into account the

above revisions and in accordance with the procedures and criteria set out in

Section 10.6 of the RFP document and as per Section 82 of the Act, and

Regulation 50 of the Public Procurement and Disposal Regulations, 2006

(hereinafter "the Regulations"). In particular, the evaluated bid prices took into

l2
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The Procuring Entity sent out Letters of notification to the successful and

unsuccessful bidders on 21't October 2009.

THE REVIEW

The Request for Review was filed on 3'd November, 2009 by Maritime &

Transport Business Solutions B. V. At the hearing the Applicant was

represented by Mr. Mohammed Nyaoga, Advocate, the while the Procuring

Entity was represented by Mr. Kiragu Kimani, Advocate. The Interested

Candidate CPCS Consortium was represented by Mr. David Mwaura,

Advocate.

The Applicant has prayed for the following orders:

(a) The decision of the Procuring Entity that its Proposal was unsuccessful,

and communicated to the Applicant vide the Procuring Entity's letter of

21't October 2009, be annulled;

(b)The Procuring Entity be directed to declare the Applicant's Proposal as

the successful proposal and to enter into negotiations and contract with

the Applicant in accordance with sections 83 to 85 (inclusive) of the Act;

(c) The Procuring Entity be directed to pay the Applicant the costs of and

incidental to these proceedings; and

(d)Such other or further orders and or directions as the Flonourable Board

shall deem just and expedient.

The Request for Review raises eight grounds of review which we deal with as

follows:
t4
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revisions and corrections of its Financial Proposal by the Procuring Entity was

not justifiable. It argued that in making the revisions and corrections the

Procuring Entity grossly and unjustifiably inflated the actual cost of its

Financial Proposal.

The Applicant further submitted that on 14th October 2009, it wrote to the

Procuring Entity to confirm that its Financial proposal was inclusive of all local

taxes and that any applicable taxes would be payable from its bid price. It

argued that the Procuring Entity refused to reverse the revisions and

corrections and instead declared that the proposal was unsuccessful.

The Applicant cited Section 6(6) of the Value Added Tax Act which provides

that tax on services imported into Kenya, shall be payable by the person

receiving the taxable service. It argued that by inviting firms resident outside

Kenya, which included the Applicant to bid for consultancy services, the

Procuring Entity was seeking to import services into Kenya.

The Applicant further argued that by requiring bidders to indicate VAT

chargeable in the Financial Proposals, the Procuring Entity was seeking to

procure services illegally as it was procuring the services in a manner

inconsistent with an Act of Parliament.

The Applicant also cited Regulation 50 and stated that that Regulation only

permits Procuring Entities to make corrections of arithmetic errors in tender

documents and to take into consideration minor deviations from the

requirements as stipulated in Section 64 (2) of the Act. It argued that the

omission of VAT in the Financial Proposal was not an arithmetic error within

the meaning of Regulation 50. It argued that Regulation 50 could not be

16
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The Procuring Entity averred that following request for clarification of the

Request for Proposal document by the bidders, it invited all the qualified

bidders for a bidder's conference to address questions and clarification on

various issues. The bidder's conference was held on 2"d September 2009 and

one of the issues that arose was the taxes applicable on consultancy work in

Kenya by non-residents. It stated that bidders were notified that for non-

residents, both Value Added Tax of 76% and withholding tax which varies

from country to country was applicable. It also clarified that 5% withholding

tax was applicable to resident firms. It also stated that at that meeting the

bidders requested for extension of deadline for submission of proposals which

was granted and the deadline was extended to 25ft September 2009.

The Procuring Entity stated that by 11th September 2009, it received additional

requests for information and clarification. As a result, it issued a letter dated

17th September 2009 addressed to all the bidders. It stated that in answer to

question number 5 in the letter for clarification, it informed the bidders that

consultancy services in Kenya are subject to value added tax at 76% and

withholding tax.

It further stated that during evaluation, it noted that the Applicant's Financial

Proposal indicated that its contract price was exclusive of any taxes, duties, fees

outside the Netherlands. It stated that it also noted that the calculation for the

withholding tax by the Applicant were erroneous. It averred that the

Evaluation Committee noted that VAT would be an additional cost to it and

that it had no output VAT to offset VAT expenses on the project. It further

noted that the successful bidder had included VAT as was required in the

Request for Proposal. Accordingly, the Evaluation Committee having

l8



consid red the errors presented in the Applicant's fina ial pro I revised

and rected the errors accordingly. The Procuring En ty submi that the

errors ere communicated to the Applicant pursuant t Section 3) of the
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5.

It argued that there is nothing in the VAT Act or any Act of Parliament to

stop a Procuring Entity to pass to the bidders a tax that is charged in

order to maximize economy and efficiency.

3. The tender involved foreign and Kenyan firms and the taxes were

included to promote competition and ensure that bidders were treated

fairly.

4. The Applicant stated clearly in its bid that its Financial proposal did not

include VAT and that such tax was not payable.

That bid by the Applicant was not responsive as it did not include all

taxes.

6. Clause 10.6 of the RFP clearly states that the total contract amount in the

Financial Proposal inclusive of taxes and reimbursables were to be used

for ranking the Financial Proposals. It stated that the bid data sheet

clearly stated that the taxes were to be specified based on the breakdown

of the consulting costs. It further stated that Clause 8.6 stipulated that the

financial proposal was to include local taxes, duties, fees and levies

relating to assignment imposed under law pertaining to permanent

residents of Kenya.

7. Section 6(6) of the VAT Act sets out from whom the tax authority will
collect the tax chargeable. It stated that this was logical as it would be

easy to recover the tax from the Kenyan firm receiving the service than

the foreign firm providing the service which is not resident in Kenya. It
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rrected downwards and that VAT was calcula ln acco

in the

maximize

all bidders

Applicant

ance with

to incl

substa

was

Clau

higher

8.6,10.4, and 10.6 and the bid data sheet in the R t for posal.

The uring Entity submitted that if the Applicant's a ments accepted,

it wo d mean that the Procuring Entity would have roduced two tender

docu ts for local bidders and another for foreign fi . It arg that this

would not have promoted fairness. In any case, it

ful bidder and the Applicant had local componen

rgued th t both the

In

tia.

lusion, the Procuring Entity submitted that the A

price and even if the tax element was removed

licant h

the ev

d offered a

uation, the

S

On its

ful bidder would still emerge with the highest c bined

rt, the successful candidate associated itself w h the su issions of

uring Entity. It stated that the corrections by thethe
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done to ensure fairness and that the Applicant would not have won whether

the taxes were included or not.

The Board has carefully considered the submissions of the parties and

considered all the documents that were presented before it.

The Board noted that the issues that arise for determination is how the Value

Added Tax was handled at the financial evaluation stage and its impact on the

tender evaluation process.

To determine that issue it is important to set out the clauses that dealt with

V.A.T in the Request for Proposal document. These were clauses 8.6,70.4 and

10.6 which states as follows:

CLAUSE 8.5

"The financial proposal should include:-

i) All domestic and intemational costs associated utith the

assignmutt including staff rqnuneration and reimbursable

expenses, which shouldbe expressed in Kenya Shillings;

ii) Local tAxes, duties, fees and leaies relnting to the assignment

imposed under laut pertaining to permanent residents of Kenya;

iii) Any commissions and gratuities to be paiil to other

associates in relation to the assignment;

io)The financial Proposal must remain aalid after submission for the

duration indicated in the Data Sheet, and shoulil be submitted in

the format shoutn on Appenilix III (3A to 3C)'
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CLA E 10.4

CLA E 10.6

The

held

dders who will haoe receioed the qualifying m rks for
(75o/o) shall be notified on the da when t
will be opened- The Weighting giaen to the hnical and

nancial proposals will be 80o/o and 200/o

Technical

Financial

of taxes

financial
I be used ranking

Other cost

e:

score

shall

follows:

financial

inancial Proposal

total contract amount in the financial
reimbursable will be used for ranking t

posals inclusioe of taxes and reimbursable wi

receio ed fin ancial pr op o s als.

lowest cost proposal will be awarded 20 points.

posals will be nwarded proportionate points as ft

lx20

ther Proposal's Cost

ll Ranking the ooerall ranking utill be puted

8 x points score on technical proposal +

l. The biilder with the highest oaerall considercd

be the utinnd'

further noted that on 2"d September 2009 a Bi ders C was

various issues arose for clarification. Qu tion No 7 and the

of the minutes of that meeting read as follows:

rd

d

res

z-)



Question:

What qre the specific taxes applicable to consultnnry work in Kenya and

especially for firms that are non-residence firms?

Response:

a For resident firms,
o 1-60/o VAT

o 5o/o with-holding tax

Non-residents firms;
o 160/o VAT

o 200/o utith-holiling tax - for countries utithout a Double Tax

Treaty/Agreutrent (DTT) with Keny a.

. Examples of those utith DTT tax are: UK 72.50/o; India

17.50/o;Grnrany L50/0, and Canada 75o/o

. Kenya has no DTT utith Netherlands and thuefore, the with-

holiling tax rate is 200/o .

On 17th September 2A09, the Procuring Entity sent a letter to all the bidders

addressing various issues arising for clarification sought by the bidders and

question No.S was as follows;

'Q5 Which taxes are applicable for the Financial proposal? Please specrfy

exactly.

A: Consulting sentices in Kenya are subject to Value Ailileil Tax (VAT) at

760/o and utithholding tax. Howeoer, the Consultant may seek

independent tax adoise professional tax adoisory terms.,,
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The rd has noted that after Technical Evaluation onl two bid qualified

for fi ncial evaluation. These were, Maritime a Trans rt Business

p; MaxcadSoluti (mtbs) consortium consisting of M. A. Consu

Cons

the A

Devel

Bank;

ting Engineers; Norton Rose LLP; and Anjarwal

plicant and CPCS Transcom Ltd consortium c

ting Gro

and Kha a which is

Centre for

Investment

sisting o

pment Consultants Ltd; CB Richard Ellis Kenya Standa

nd Mboya and Wang'ong'u Advocates, the suc ul candi te.

Itisc ar that there is no complaint at all on how t

p

cond

that

2005

follo

The

dis

was conducted. The bone of contention is ho

technica

the Proc

ted the Financial Evaluation. To the Applicant, it as done

travened section 2 and 82 of the Public Procu t and

d Section 6(6) of the Value Added Tax. The sa Secti

pose of this Act is to establish procedures f,
I of unsenticeable, obsolete or surplus stores a

enti to achiwe the following objectioes -
) To maximize economy anil efficienry;

')To promote competition and ensure that

fairly;
') To promote the integrity andfairness of those

To increase transparenq and accountability in

) To increase public confiilurce in those

To facilitate the promotion "f local

evaluation

ring Entity

n a manner

isposal Act,

provide as

and the

by public

are treated

lopment.
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Section 82

(l)The procuring entity shall examine the proposals receiaed in accordance

utith the request for proposals.

(2)For each proposal, the procuring entity shall eoaluate the technical

proposal to iletermine if it is responsioe and, if it is, the procuring entity

shall assign a scare to the technical proposal, in accordance with the

procedures and criteria set out in the request for proposals.

(3)For each proposal that is determined, under subsection (2), to be

responsiae, the procuring entity shall eaaluate and assign a score to the

financial proposal, in accordnnce with the procedures and criteria set

out in the request for proposals.

(4)If the request for proposals prooides for additional methods "f
eoaluatiory the procuring entity shall conduct such methods in

accordance with the procedures and criteria set out in the request for
proposals.

(5) The successful proposal shall be the responsiae proposal utith the

highest score determineil by the procuring entity by combining, for each

ptoposal, in accordance with the procedures anil criteria set out in the

request for proposals, the scores assigned to the technical andfinancial

proposals under subsections (2) and (3) and the results of any additional

methods of eoaluation under subsection (4).
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undertaking haae no force or effect, it is agreed that the order price shall

be increased to include the amount of the taxes, duties, fees, etc to be

lepied on it.

The Board has further noted that on 13th October 2009 the Procuring Entity

wrote to the Applicant informing it that the Evaluation Committee had noted

anomalies in the summary of costs and had adjusted the figures. The

Procuring Entity requested the Applicant to confirm the corrections. The

Applicant replied by a letter dated 14th October 2009 and stated as follows;

"Dear Mr. Kitungu,

We acknoutledge receipt of your lettel dated 73th October 2009 aith
reference PC/V07.

Please note that in our offer (Forms 3A, 3F) the Contract Price is Kshs.

1.47,930,741,. This amount is inclusizte of all local taxes as per the

specification in the WP for this Project. We haae estimated the taxes

payable to our best possibility but naturally accept that under an "all -
inclusioe Contracf', in the eoent that the actual taxes payable uniler this

Project iliffer from our estimation, that these would be payable from the

stated Gross Contract Price of Kshs.747,930,741.

Concerning the reaised table 38 in your letter zt)e cannot comment as the

meaning of the tuto columns is not clear to us.

In case you haoe any further questions please do not hesitate to contact

us.
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Sincerely,

qul vanEulenr

irector "

Ont part of the successful

includ the item on VAT in

candidate, the Board has

its Financial Proposal and

oted that this Bidder

uoted a AT sum of

Kshs. ,735,768.

The rd has further noted that at the Financial Evalu tion sta

the A licant were adjusted to include VAT. The Proc ring Enti

sent a etter dated 13th October 2009 requesting the Ap licant to

C ons. That letter is the genesis of the dispute that i before t

and 1 6 required bidders to quote VAT. The same q tion was

Bidde Conference held on 2.d September 2009 and the

figures for

thereafter

onfirm the

Board.

As the has already observed the Request for Pro I in Cla 8.6,74.4

ised at the

re advised

to incl de VAT at the rate of 1.6%. It is also not in dis

idders

te that further

clarifi tion from bidders a letter dated 17th Septem 2009 w sent to all

bidde advising them that consulting services in Keny are subj t to Value

Add Tax at 16%.

id, the Applicant stated categorically that VAT not yable. It

Section 6(6) of VAT Act that state that for ices bei g imported

ya it is the importer of the service who is liable t pay tax. ough the

Appli t wrote the letter dated 14th October 2009 refe

position is that VAT was not payable.

In its

relied

into K

that i
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The Board has carefully considered Section 6(6) of the VAT Act. It is clear that

the said section states that for services being imported to Kenya, the person

importing the service is liable to pay tax. The issue that arises is whether the

Procuring Entity was wrong by requiring bidders to quote VAT. In the Board's

view that question can be answered as follows:-

Firstly, the Value Added Tax Act Cap 476 gives the Kenya Revenue Authority,

the power to levy and collect tax on goods delivered in, or imported into Kenya

and on certain services supplied in or imported into Kenya and for connected

purposes. When one looks at Section 6(6) of the VAT Act carefully it is clear

that the section places the burden of paying the tax on services imported to

Kenya by the person receiving the taxable services. To the Board, this is a

logical thing as it would be difficult for the Revenue Authority to deal with a

defaulting person who is not resident in Kenya. However, there is nothing in

the VAT Act that prevents the person paying the tax from passing it to the

person who is providing the service, as the Procuring Entity did in this tender.

Secondly/ even if the Board is wrong in its interpretation of Section 6(6) of the

VAT Act, it is not in dispute that the Applicant in this tender was a Consortia

which include foreign based firms and local firms.

The local firms were the following;

(i) M. A. Consulting Group

(ii) Maxcad Consulting Engineers

(iii) Anjarwalla & Khanna Advocates

Being members of the Consortia, the local firms were providing services and

certainly do not enjoy any protection under Section 6(6) of the VAT Act. The
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procurement and disposal, this Act or the regulations made under this

Act shall preoail."

Finally on this issue of VAT the Board finds that since the Applicant had not

quoted VAT in its Financial Proposal, it failed to comply with a mandatory

requirement. Therefore, it ought to have been disqualified and should not

have been evaluated further. It was not necessary for the Procuring Entity to

correct the bid by including VAT.

In any event, the Board has noted that whether the VAT was included or not,

the Applicant would not have scored the highest combined score. As the

Board has stated severally procurement is a competition governed by clear

rules. Bidders must comply with all the requirements of a tender. If a bidder

fails to comply on clear requirements, it will only have itself to blame when it is

knocked out of the race. In this particular instance, the Applicant was advised

at the Bidders Conference on 2"d September 2009 and by the letter dated 17th

September 2009 that quoting VAT was a mandatory requirement. It failed to

do so upon seeking advice and it can only blame itself for the failure to comply

with a clear requirement.

Taking all the above matters into consideration, all the grounds of appeal fail

and the Request for Review is hereby dismissed. There is no order as to costs.

The procurement process may proceed.

Dated at Nairobi on this $d day of December, 2009
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