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The following tenders were administratively non-compliant and were not

considered further:

Reason(s)

Tender Security not in name of J.V., and
therefore not fully complying with the Form

of Model Tender Guarantee.

Tenderers Declaration in respect of the
exclusion criteria listed in Section 2.3.3 of the
Practical Guide for ]J.V. partners not included,
as required under instructions to Tenderers

Art. 14.3.10

Tenderer's Declaration in respect of the
exclusion criteria listed in Section 2.3.3 of the
Practical Guide not included, as required

under instructions to Tenderers Art. 14.3.10

Tender envelope Tenderer name

number

2 (Lot 3) Stirling / Kabuito/Spencon
I\

3 (Lot3) Intex-S.S. Mehta JV

5 (Lot 3) Sogea-Satom

Taxes column in BOQ not filled in,as required
under Instructions to tenderers Art 154, and

Tender clarifications and modifications.

Technical compliance

Each evaluator on the Evaluation Committee used the technical evaluation

grid included in the tender dossier to assess the compliance of each of the

tenders with the technical requirements of the tender dossier.
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THE REVIEW
}The Request for Review was lodged on 30% October, 2009 by Intex

Construction Limited/S.S. Metha and Sons JV. It is requesting the Board to
cancel the tender awarded to M/s Maltauro-H. Young JV and be awarded to
it.

At the hearing, the Applicant was represented by Mr. Mohammed Nyaoga,
Advocate, Mohammed Muigai Advocates. The Procuring Entity was
represented by Eng. S. M. Osiro. The Interested Candidates present included
Malturo - H. Young JV represented by Mr. C. N. Kihara, Advocate; Sogea
Satom was represented by Mr. George Lugalini; while Spencon/Stirling was

represented by Mr. Humphrey Mwanau.

The Board noted that this Request for Review was made against the decision
of the Permanent Secretary, Ministry of Roads dated 19t October 2009 in the
matter of Tender No. Northern Corridor Rehabilitation Programme - Phase
IIl, Rehabilitation of Webuye-malaba (A 104 Road), Tender No. Europe
Aid/1263354/WKS/KE LOT NO.3, Contract No. RD 0584,

PRELIMINARY OBJECTION

At the commencement of the hearing the Board noted that the Procuring
Entity and the successful candidate had filed preliminary objections and the

Board directed that the Preliminary Objection be argued first in accordance

with Regulation 77 (4).
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c) The European Union Commission should then communicate its
opinion to the Contracting Authority and do all it can to facilitate an
amicable solution between the complainant (tenderer) and the

Contracting Authority.

d) If the above procedure failed, the tenderer may have recourse to
procedures established under the National Legislation of the state of
the Contracting Authority, that is, the Public Procurement
Administrative Review Board, under the Public Procurement and

Disposal Act, 2005, of the Laws of Kenya.

iv) When the European Union protest procedure under Article 37 of
Instructions to Tenderers was followed, the first expected step was
supposed to be from the tenderer if they believe they have been harmed
by an error of irregularity during the award proceSs to petition the

Contracting Authority, direct and inform the EU Commission.

The Procuring Entity submitted that the tenderer complied with the above
requirement vide their letter Ref. MOR/HO/Pst/so/rm/660/09 dated 9th
October, 2009

It stated that the second expected step was supposed to be from the
Contracting Authority, which was expected to reply within 90 days. The
Contracting Authority replied vide their letter Ref. No. MOR/ A.82.02/ A (TY)
dated October, 2009.
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hear this matter, at this stage, as it was premature.

It argued that if this substantial case was heard, it would be in contravention
of the Public Procurement and Disposal Act, 2005 and its Regulations 2006

and it would precipitate a negative response from the Development Partners.

The Procuring Entity quoted the fundamental principle of res judicata which
states that at final judgment already decided between the parties and on the
same subject matter was conclusive and could not be raised again. It stated
that the issues raised in Application No. 39/2009 of 14t October, 2009 were

the same issues raised in the present application.

It stated further that Pursuant to the provisions of Clause 77 of the
Regulations 2006, the Procuring Entity prayed that the Review Board

declares the Applicant’s appeal pre-mature, as was in case No. 39/2009 of
14th October, 2009.

2. PRELIMINARY OBJECTION BY MALTAURO-H YOUNG JOINT
VENTURE

MALTAURO- H. YOUNG & CO. EA. ].V. raised a preliminary objection and

stated as follows:

i) The Request for Review dated 30th October, 2009, and filed on the same
day, had been filed out of time, and hence the same should be struck

out/dismissed without hearing it on merit, as the same was
10
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ordered expunged/excluded whenever such information was

referred to.

iii) For (a) and (b) of ground 1 of the Request for Review it was incorrect to
say that there was no Clause 2.3.3 in the Practical Guide to the Contract
Procedures under the 9% European Development Fund as there was a
clear reference of it in Clause 3.4 of the tender document and a further
substantive provision was also set out in Administrative Compliance

Grid 9th column to be used by the evaluation committee.

a) Further in the tender document Clauses 3.4 (participation) and 3.5
they state that the eligibility requirements detailed in sub Clause 3.1
to 3.4 also apply to all parties in a Joint Venture/Consortium, sub

contractors.

b) In tender clause 14 it was very clearly required the content and
presentation of the tender and in particular Clause 14.3.10 made it
mandatory for a tenderer to provide a Statement of the Facts under
Clause 2.3.3 of the Practical Guide to Contract Procedures Financial

from the 9t European Development Fund.

c) Further in tender Clause 28.3 it is explicitly provided that “if a
tender does not comply with the requirements of the evaluation
grid, it will be rejected by the evaluation committee when checking

compliance.

iv)The Applicant’s tender was not “the lowest bid satisfying the
administrative and technical criteria” as required by Clause 31.1 of the

tender conditions more so when one looked at the criteria for award set

12
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vii) Further, it argued that this Board had already made those findings in

Application No. 39/2009. It stated that the Application made earlier
was on the same tender, same parties and same substantive issue and
so the Applicant in re- filing the proceedings was an abuse of the
Board’s powers and the process of the review. It submitted that the
Applicant did not try to set aside the findings by the Board, on this
applicable law or facts entered into by the Board in Application No.
39/2009. It stated that what matters is that the Board had made a
decision whether wrong or right.  Further, there was no attempt
made by the Applicant to arrest the ruling made in the first
Application.  This application he concluded was frivolous and
Section 93 (2) provides that where an appeal was frivolous the Board

would have no jurisdiction to review such an appeal.

Finally the Interested Candidate relied on a High Court decision Daltas

Shipping Company Ltd vs. Expo Chindavi, 1966 Queens Bench page 630,

on the jurisdiction of the Board. The holding in this case he stated was that

even in a situation where an issue has been decided in an interim award, you

cannot reopen it, and even in a quasi judicial body like this Board one cannot

keep hearing the same matter. Based on this argument it urged the Board to

apply the principle of res judicata

In response, the Applicant argued that the respondent and the Procuring

Entity took contradictory positions in that they argued on one end that the

procedure had not been exhausted at the same time that the appeal was out

14
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The tender was advertised in the Nation newspaper on 30t October,
2008. The tender advertisement notice stated at clause 4 that the tender
was to be financed under the financing agreement No0.9774/Ke. The
notice also stated at clause 21 that the legal basis of the tender was
ACP-EC Partnership agreement signed at Cotonou on 23t June 2000 -
Decision No.2/2002 of the ACP-EC Council of Ministers published in
OJL 320 of 23.11.2002,

The Board has noted that the Financing Agreement was signed between

the Government of Kenya and the European Commission on 23rd

November, 2007.

This tender was for rehabilitation of part of the Northern Corridor

connecting the port of Mombasa to Uganda and was in three lots as

follows;

(i) Lot 1:Timboroa - Eldoret (73km)
(i) Lot2:Eldoret - Webuye (59km)
(iii) Lot 3: Webuye - Malaba (61km)

This Request for Review relates to Lot 3, Webuye-Malaba Road only.

The tenders were opened on 12th February 2009. Thereafter, the
Contracting Authority carried out the evaluation process and the
Applicant was disqualified for failing to submit a sworn declaration

statement contrary to Rule 2.3.3 of the Practical Guide, Grounds for

16
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On 28t September 2009 the Contracting Authority wrote to the
Applicant informing it that it was unsuccessful. The letter stated that
the ground for failure was that the tender was not administratively
compliant as the Tenderer’s Declaration in respect of the exclusion
criteria listed in Section 2.3.3 of the Practical Guide was not included as

was required under Instructions to the Tenders Articles 14.3.10.

On 9t October 2009, the Applicant wrote to the Procuring Entity stating
its ground of objection to the award of the tender and requested for a
review of the decision awarding the tender to M/s Maltauro/H.

Young.

On 19% October, 2009 the Procuring Entity wrote a detailed five page
letter reiterating the grounds on which the Applicant was disqualified.

The said letter concluded as follows:

“In light of the above, your objection in connection with your tender is
based on wrong premise and calculated to inhibit finalization of the
procurement process for the contract for the project and intended to be
injurious to the Procurement Authority without any basis at all and is
hereby rejected. By a copy of this letter, we are requesting the
European Commission to dismiss your appeal under the Provisions of
Article 37 of the Instructions to Tenders contained in the Tender

Dossier.”

18
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The Board upheld the preliminary objections raised by the Procuring
Entity and the successful candidate and dismissed the Request for

Review.

7. On 30% October 2009 (before the delivery of the decision in Application
No.39 of 2009), the Applicant filed the present Request for Review.

8. The only difference between Application No0.39/2009 of 23rd October,
2009 and this Request for Review is that the former is expressed to be
against the decision of the Procuring Entity made on 28t September
2009, while the latter is stated to be against the decision made on 19t
October 2009. It is noteworthy that the letter dated 19t October 2009
was one of the documents produced by the Applicant in Request for

Review No.39 of 2009.

Taking all the above facts into consideration, it is clear that this Request for
Review is similar in all aspects to the Request for Review No0.39/2009 of 23rd
October, 2009 which was dismissed on 2nd November 2009, in that;

i) The parties are the same;
ii) The tender is the same;
iii) The documents relied on are the same; and

iv) The award of the tender being challenged is the same.
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If the above procedure fails, the tenderer may have recourse to
procedures established under the national legislation of the state of the

contracting authority”.

The Board notes that Article 37 does not provide the period within which the
European Commission must give its decision. A good bid protest mechanism
should have a time frame. The bid protest mechanism under the Public
Procurement and Disposal Act, 2009 has clearly defined time frames. The
question that arises is whether the Board has the power to define the time
frame within which the European Commission should give its decision. The
obvious answer to that question is that the Board can only exercise the powers
donated to it by Section 98 of the Act. The Board has no power to order the
European Commission to give its opinion. As already stated in the decision in

Appeal No.39/2009 of 23rd October, 2009,

“It is clear that when a tenderer participates in a tender that falls under
European Commission Procurement procedures, it is bound to follow all the
instructions including the bid protest mechanism. It is also clear that under
the European Commission Procurement procedures, the Contracting
Authority is given a period of 90 days within which to reply to a complaint.
The complaint should also be copied to the European Commission. The
Commission shall thereafter communicate its opinion to the Contracting
Authority and shall also facilitate an amicable solution between the tenderer

and the Contracting Authority. It is only after the Commission has given its
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Taking all the above matters into consideration, it is clear that the filing of this

Request for Review which is similar in all aspects to Application No.39 of 2009

has no merit.

Accordingly the Preliminary Objection succeeds and the Request for Review

is hereby dismissed.

Dated at Nairobi on this 17th day of November, 2009

Signed Chairman Signed Secretary
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