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BACKGROUND OF THE DECISION

»The Request for Review..before fhe Board _relates to tender. No.
g _-KRQPLM/OOQ/IS'—I,A._ for consultancy 'ser_vices for design review and

~ supervision for the:'cons'i_:ruction of theStandard-Gauge Railway from

Mombasa to Nairobi Kenya and the Procurement and installaﬁ‘on for

” facﬂrtres Iocomotlves and Rolhng Stock Whl(‘_'h was advertlsed in the

LE

Standard Newspaper edrtlon of 19t ]uly, 2013

r"he tender closed/ oPenecl on 10t October, 2013 at 12 30 p.m. but the

' closmg date was extended twice via addenda No's 1 and 3 respectlvely

from 29th. August 2013 to 26t September 2013 and thereafter frorn 264

September 2013 to 10th October 2013

Although bldS Were 1rut1a11y recelved from nme (9) flrms, only three

| .--bldders namely M/s Team Engmeermg S PA the Apphcant herem )
-TSD]/APEC‘/EDON Wthh ‘was eventually declared as the successful
- brdder and Korea Rall Network Authonty proceeded to the fmal stage of

The Procurlng Entlty in exerc1se of the powers conferred upon it by the

: Prov151ons of Section 76(1) of t_he Act dec1ded to conduct thlS Procurement .
' by way of Request for ProPosals Wthh is governed by the Prov151ons of
‘Sections 76 to 87 of The Pubhc Procurernent and Dlsposal Act 2005 o

_‘ The Prov151ons of Sectlon 82 (5) of the Act whlch prov1des for the criteria

' _'_for the deterrnmat[on of the successful Proposal require_ that the bidder. . _ .

with the successful Proposal shall be the ‘bidder who has atta:med the

hlghest combmed Tech_mcal and Fmancral score.



Accordmg to the ev1dence placed before the Board, both the Technical and

-

Fmanmal Propnsals by.the.three bidders. were sub]ected to evaluatlon and._." .. ..

eventually aggregated in order to determine the tenderer who had attained
the highest final combmed Technical and financial score for the purposes
‘of Section 82 (5) of the Act.

The outcome of the 3 processes was as follows:-

The Technical scores were weighted as follows (out of 70):

| Firm ' Evaluated | Weighted Score | Ranking
Score (Factor 0.7)
1. | Team Engineering S.P.A |75.9 53.13 3
2. | TSDI/APEC/EDON | 88.6 T62.02
3. |Korea Rail Network|83.4 58.38 ) 2
Authority

The financial bids were weighted as follows_(ouf of 30):.

Firm T Financial Weighted Score | Ranking

Bids (US$) | (Factor 0.3)
1. | Team Engineering S.P.A 73,922,750 16.71 2
2. | TSDI/ APEC/EDON 41,164,638 | 30
"3 [ Korea Rail Network Authority | 87,277,006 | 1416 3

Final Combined Scores were as follows:

Firm Weighted Weighted |Total | Ranking
Technical | Financial
| Score Score
‘['1:'| Team Engineering SP.A- |- - 5313 -~ 1671 -~ 6984 — - s
2. | TsSDI/ APEC/EDON 62.02 - 30 92.02 - 1
Korea Rail Network 58.38 -14.16 72.54 2
Authority




M/S TSDUAPEC/EDCN therefore emerged with the highest combined

* weighted score 0f 92.02 out of 100 Marks. Korea Rail Network.Authority. ...
.Emerg'ed as the 'bi'dder with the second highest combined 'scofé 'With a

Welghted score of 72. 54 out of 100 marks while the Apphcant NI/s Team

Engmeermg s. -P.A emerged as the b1dder w1th a combined Welghted score

of 69 84 out of 100 marks and was therefore ranked number 3.

rﬁei'rENDERAeomvﬁTTEﬁisl—DseiSIeN'

i The Kenya Rallways Corporatlon Tender Cornrmttee at 1ts Meetlng No.

_ 2342013 held on. - 15t May, 2014 . dehberated ori* ‘Tender- No
KRC/PLM/009/13-14 for Consultancy Servrces for De51gn Rev1ew and
e ;. Superv151on for the Constructlon of - a Standard Gauge Rallway from_
e :Mombasa to Nall'Obl, Kenya and Procurement and. Installatlon of Facﬂltles
' Locomotlves and Rolhng Stock The Tender Comm1ttee approved the
T award of the tender to Messrs TSDI/APEC/EDON Consorhum ata tender
- osum of USEB 41 184, 638 (US Dollars Forty One Million, One Hundred_ o
_Elghty Four Thousand SD( Hundred and Thrrty Elght only) all ‘taxes - -

"'mcluswe IR

:'f” The letters of notrflc:anon dated 15th May, 2015 addressed to each of the
three bldders whose blds had reached the flnanc1a1 stage of evaluatlon,
) mcludmg the Apphcant hereln, are sa1d to have been forwarded to the

g respectlve bldders by e—mall on 19th May, 2014 - | B



THE SIGNING OF A CONTRACT e .

A contract dated 3 June 2014 was thereafter 51gned between_The Kenya
R__adways : C_'orporat;on and the Successful Bidder Messrs TSDY
APEC/EDON Conlsoitium allegedly after the expiry of fourteen (14) days

from the date of notification. _

THE DISPUTE

The Applicant, M/s Team Engmeermg S. PA was dissatisfied with the
Procuring Entity’s decision awardmg the tender the subject matter of this
dispute to the successful bidder and lodged a Request for Review with the
Board on 6% June, 2014 against the decision of the Tender Committee of
- Kenya Railways Corporation in - the matter of Tender No.
.KRC/PLM/009/13-14 for Consultancy Ser_\fices- for Design Review and
r.lsupervisi‘on for the Construction of a Standard Gauge Railway from
Mombasa to Nairobi, Kenya and Procurement & Installation of Facilities,
_ Locomotives and Rollmg Stock The Apphcant sought for the followmg
Orders from the Board- o B A

a) That the Board annuls in whole the decision of th_e tender
- .'_'committee of th'é Procuring Entity.__ '

b) That the Procurmg Entlty be condemned to pay Costs of this
‘Request for Rev1ew to the Appllcant

c) That the Board grants it any other rehef the Board may deem

appmpnate toi 1ssue i et e e o e e e

The Board has perused the record of the Request for Review and has noted

in pa'ssing that the Request for Review was not accompanied by a
. _ — 6 _



statement or such statements as the Applicant considers necessary in

support of the Request for Review. pursuant...to. _the.. Provisions. of

‘Regulation 73 (2) (b) of the_’ Regulations. None of the parties however

raised the issue and the Board will therefore not deal with the

- consequences of that omission in this decision as the matter was not

- argued before it..

THE PRELIMINARY OBTECTION

The Procurmg Entlty filed a notice of Prehmlnary Ob]ectron dated 9th ]une,
2014 in addrtlon to 1ts re5ponse to the Request for Rev1ew The Procurmg

| -Entlty ralsed several issues touchmg on the competence of the Apphcant s
o Request for Revrew and urged the Board to strike out and dlsrmss the

| _Request for Review W1th costs on the followmg grounds -

1. That the Request for Review was time barred, the same having been
: f11ed contrary to the express provrsrons of Section 93 of the Public
o '-Procurement and D1sposa1 Act 2005 (the Act) as read together with
| Regulation 73(2)(c) of the Public Procurement and Drsposal
Regulations 2006 as amended by the Public Procurement and

. Dlsposal (Amendment) Regulations 2013, -~

2 'Ihat the Review Board lacks jurisdiction to hear and determme the

-Request for Rev1ew by virtue of the express prov151ons of Sections 68

and 93(2)(c) of the Act

3. "That the sub]ect procurement process was complete and that a

'contract had smce been executed between the Respondent and the ~

X successful b1dder on 3"1 ]une 2014.



4.  That it was therefore only fair, just and proper that the Board .
protects the integrity. of.its proceedings and the law by striking out

and dismissing the Applicant’s Request for Review.

When the Request for Review came up for hearing before the Board on 20t
June 2014 and upon hearing representations by all the parties present
before it, the Board directed that the Preliminary objection dated 9 June,
2014 by the Procuring Entity be heard first since the Procuring Entity was
challenging the Board's jurisdiction to hear and determine the Applicant’s

Request for Review on merits.

At the hearing of the Preliminary Objection, Professor Albert Mumma
who appeared on behalf of the Procuring Entity condensed his grounds of

preliminary objection into two, namely that:-

a) The Request for Review was filed out of time contrary to the

Provisions of Regulation 73(2)(c) of the Public Procurement and

| Disposal Regclaﬁcné as amended by Legal Notice No. of 106 of 18t

- June, 2013 which requires an aggT_ie“v.éd candidate to file a Request

 for Review within 7 days from the date of notiﬁcaﬁon of an award or

 after bemg nohfled of any breach of any Prov151ons of the Act or the
.. Regulatlons - | |

b) The Procuring Entity and the successful b1dder had signed a contract
on 3¢ June, 2014 pursuant to the award of the tender to the
‘successful bidder and that in accordance with the provisions of
.‘ Section 93(2) of - the Publlc Procu:rement and Disposal--Act-2005-this-—-—-- -—-
took the Apphcant 5 Request for Rev1ew outside the Jurisdiction of
the Board.



THE ARGUMENTS FOR AND AGAINST THE PRELIMINARY

. OBJECTION . . . =

P S - ST 5 R

Professor Mumma' in support of the first ground of Preliminary Objection
argued that the Applicant and the other two tenderers who reached the
last stage of evaluation were notified of the outcome of the tender through

letters of notlflcatlon dated 15lh May, 2014 Whrch accordmg the Procurmg

| Entlty to the were sent out to each of the three bldders mcludlng the

Apphcant via email on 19% May, 2014 As respects the Applrcant Counsel

| for the Procurmg Entlty referred the Board to the letter of notlflcatron
'dated 15t May 2014 addressed to the Apphcant and the email Ietter
R forwardmg the not1f1cat10n both of whrch appeared at pages 15 and 16 of
| the Proeurmg Entlty s Memorandum of response dated gth ]une 2014 but

' Wthh Was fﬂed wrth the Board on 14th ]une, 2014 . R

| The Pr_ocuring Entity submitted that the parties to this tender had from the
outset adopted email communication as the mode of communication
-_;_betWeen_.t_hem and that the Applicant had appointed one Mr. Lamberto
,,_:Meneéatti -as its representative_ from the inception of the -proeurement
' process who gave the Applieant an email address for the purposes of any

o eommurucatlon relaung to this tender process as lmene,qath@teameroup it.

: The Procuring Entlty referred the Board to the minutes of a meeting of the

- ..Flnan(:lal Opening Comrmttee held on 16th December, 2013 which show

B

' 'that Mr Lamberto Menegath was present when the Financial Proposals

- were opened after being mv1ted to attend the meeting via an ema]l sent to

h1m on 10% December, 2013 which the Procuring Entity produced__as the

e et i e e 2 [ el TP RSREIE,. S PO

first attachment to its Memorandum of Response.

Turrﬁng.to th.e letter of &notiﬁcati()n dated 15t May, 2014 and_'the email

letter forwarding the letter of notification, counsel for the Procuring Entity



mv1ted the Board to note that the letter of notification bore the email .

lmenegatu@teamgrouth a:nd that the email letter forwarding the.letter of ...

nohfrcatlon.‘vvas addressed and forwarded to the same email at 08.19 a.m.

on 19t May, 2014.

Professor Mumma addmonally referred the Board to a copy of a dehvery
report marked as KRC-5 appearmg at page 17 of the Procuring Entity’s

Memorandum of response under the titles “outbound originator” and

“inbound receipt “to buttress his Submission that the letter of notification

to the Applicant was forwarded to it on 19" May 2014 through the email

Imenegatti@teamgroup.it Consequently the Procuring Entity submitted
that the Applicant Iraving been served with the notification of the outcome
on 19% May, 2014 the time for fllhng the Request for Review started
running on 20t May, 2014 and that the Applicants’ Request for Review
which was filed on 6t June, 2014 was therefore filed out of time and that

the Board did not therefore have jurisdiction to hear it.

On the second ground of the Procuring Entity’s Preliminary Objection,
Professor Mumma submitted that pursuant to the notification of the
award to the successful bidder on 19th May, 2014 and upon the lapse of the
perlod of fourteen (14) days from the date of service of the notlflcatlon the
Procuring Entity and the successful bidder signed a contract on 3 June,
2014. The Procuring Entity produced the contract dated 3 June, 2014

which runs from pages 19 to 29 of its Memorandum of Response. The

. Procuring Entity therefore urged the Board to find that upon_the signing of _ .

the contract the Board’s jurisdiction to hear any dispute arising from the
Procurement process had been ousted by the Provisions of Section 93 (2)
(c) of the Act. |

10



On the requlrement of IlOl'LflCElthl‘l of award viz avis the 51gmng of the

o i A,M.w—....m__._.,,‘». ety i s e D P e s e e e e

contract, the Procunng Enttty referred the _Board to the Prov151ons of

._Sectrons 93(2) (c) , 68 (2) and 67. (1) of the Act which in, Counsel s view

~envisaged notlflca’uon of the award to the successful brdder and not to all

bldders as the only condition precedent to the 51gn1ng of a contract

L -between the Procuring Entlty and the successful bidder and- that once

serv1ce of notrhcatron of the award to. the: successful bldder had been

R SSPUEES VU ——

. proved, the two. partles were at’ hberty to. execute a: contract upon the

| The Procurlng Entity referred the Board to the dec151on in the case of Kobil |
i '.Petroleum Ltd =Vs- Kenya Ports Authority PPRB APPL No. 18 of 2008

- Rev1ew arlsmgtrorh theprocurement process was ousted _hy dmt ._of 't_he

| -Vexpu'y of 14 days from the date of service of the not]flcatlon pursuant to

the Provisions of Section 68(2) as read together with the Prov1510ns of

: Sectlon 6’7 (1) of. the Act

 where the Board held, at holding number 5, that once a contract had been

' signed, the Board's jurisdiction to hear and determine a Request for

PI'OV"iS'iOIIS of 'Section '93 (2). (C).-of the -Act and that -once .it'ha‘d "been s0

s | ousted, the Review Board could not mqmre as to Whether the contract

i '_'srgned was. v01d or if 1t was a nulhty The Board also held that once an

apphcatlon for. Rev1ew was ﬁled out of tune then the Revrew Board could

- _not entertam the Apphcatton for Want of ]urlsd1ctron

Professor Mumma in addrtlon referred the Board to the case of The

_"______.._Repubhc Vs~ 'I‘he Natlonal Enmonment Trlbuna.l and 2 others [NAI -

b et e e b e P Ay e e e e A i

- .HC MISC Apphcahon No 111 of 2008] and the court of appeal dec1510n in

T --the case of Kenya N ahonal Exanunatlons Councﬂ ~V8-. Repubhc Exparte

11



Geoffrey G. Njoroge & 9 others [ Civil Appeal No. 266 of 1996] for the

i ,_.‘;proposmon that as a creature of statute, the.Board can only.do that which

the Act and the Regulatlons permit it to do and that if it purported to do
anything outside the powers conferred upon it by the Act and or the

Regulations then it would be acting without jurisdiction.

On email cooili‘nunicaﬁon, the Pro_curihg Entlt'y referred the Board to thei |
Provisions of Section 83 (G) and 83 (K) of the Kenya Information and
- Communication Act (Chapter 411 A of the Laws of Kenya) which
provisions when read together permit the communication of written
information electronically and that as between the originator and the
addressee of an electronic message, the communication shall not be denied
legal effect, validity and enforceability solely on the ground that it is in the
form of an electronic message.

" The Procuring Entity therefore urged the Board to find that, based on the
“above two grounds of objection, the Bo'a-u_'d= has no jdfisdictiori;to hear and

determine the"'Reqﬁést for Review beforeit.

Mr. C. N. Kihar'a adVOCéte ‘who appeafed on behalf of .the' Successful

"=_1::Bldder supported and assoc1ated hlmself W1th Professor Mummas

submlssmns on ’rhe two hmbs of the Prehmmary Ob]ectlon and urged the
' Board to strike out the Applicant’s Request for Review on the grounds that
the Request for Review was filed out ‘of time and that upon a contract

bemg executed, the Board’s ]unsdlctlo:n had been ousted. Counsel for the

o Successful Bldder confirmed. that. hlS chent recelved the not1f1catlon of ... .

- award via email on 19% May, 2014 and that a contract having been 31gned

on 3 June, 2014; the contract was signed in “accordance’ with the

B prov151ons of Section 68 (2) of the Act as xead together with Section 67 (1)

12



of the same Act and that by virtue of the Provisions of Section 93 (2) (c) of

. _____the Public Procurement and Dispasal-Act 2005, the Board had no

' jurisdiction to hear the:'Applic'a_tion for Review abet’nitia.
__Mr tha.ra fmally argued that upon the 51gmng of the Contract such
.~ action took the matter beyond the Procurement Law and that entertalnlng

the Apphcant s Request for Review. Would amount to mterfermg ‘With

. obhgatlons created under the 51gned Contract

.' .Mr Abd1wah1d B1r1q together w1th Mr Roger Sagana, Advocates,
.'.appeared on behalf of the Apphcant Ihe__ _Apphcant_ opposed the
: Prelurunary Ob]ectlon and while subrmtting'.on 'the first imb of the
o Prehr_mnary Ob]ECthl‘l, Mr. Blnq rnamtamed that the Apphcant had not
| .been notrf1ed that 1ts tender ‘was unsuccessful and that it knew of the
| outcorne of the tender for the fn‘st t11ne on 4“’ ]une, 2014 when it's

B representatwes V1s1ted the Procurmg Entlty s offlces in Na1rob1 to f1nd out

the status of the procurernent proceedmgs L

k-1

- MJ: B11'1q subrrutted that looked at in therr totahty, all the docurnents

subrmtted by the Procurlng Entrty in support of 1ts allegatron of service of -

'the letter of notrflcatlon of the outcorne of the tender mfact supported the
' -._Apphcant s posmon that 1t had not been served He pomted out What he

. 'saw as several 1ncons1stenc1es 1n the commumcauon

. Mr Bn'lq a:rgued that the Procurmg Entlty s assertlon that it had sent the

B t_letter of notl_tlcauon to the Apphcant wh1ch it alleged was later followed by

-mall was not true and that it dld not produce any ev1dence of postage

o whether by Secuncor, DHL or reglstered rnaJl to prove such servrce

13



Counsel for the Applieant then pointed out what  he considered as
inconsistencies in the tlme when the. emarl was allegedly dispatched and

the time when it was rece1ved and Wondered how an email which had

- allegedly left the Procurmg Entlty s C_omputer server at 15.17 could have

been received by the Applicant at 14.57 which was a time earlier than the

- time when it left the computer server. He therefore urged the Board to

find that there was no service of the notification and that since the

'Alp.plicant first knew of the outcome of the tender on 4t June, 2014 time

started running from the next day and its Request for Review had

.therefore been filed within time and the Board therefore had the

jurisdiction to hear and determine the Request for Review on merits.

On the second limb of the Prehmmary Ob]ECthI‘l, Mr. Blrrq submrtted that
although a contract had been executed between the Procurmg Entlty and

'the successful bidder on 3“‘ ]une, 2014, it was the Applicant’s position that

the said actron did not and could not oust the jurisdiction of the Board to

hear the Applicant's Application _for Revrew. Mr. Bn'lq argued on this
limb of the objection that the contract was ﬂlegal and that where an issue

of ﬂlegahty was Taised and proved the Board could i mqulre 1nto the issue

' 'and mvahdate the contract

Mr. Sagana who appeared for the A:pplfc:ant: together with Mr. Biriq
additi'onally' submitted that the Contract signed by the Procuring Entity'

and the successful bldder on 3 June, 2014 was not signed in accordance

. with me‘_m;oylslons _.f_Sg_c_tlorLﬁS of the Act and. did. not_ﬂrerefore_depnve._

the Board of the ]urlsdrctlon to hear the drspute Mr. qu notably
however confirmed that M. Lamberto Menegattl was indeed the

| 'Apphcant s representatlve for the purposes of this Procirement and he did

14



not deny that Mr. Menegatﬁ had attended several meetings and more
- particularly the.meeting which was_held on 16% December, 2013 wlten the
three bidders’ financial prc_j_posals were opened pursuant to an email

invitation dated 10 December, 2013.

_’Ihe Apphcant therefore urged the Board to fmd that both limbs of the
Procurmg Entlty 8 prehmmary ob]ectlon lacked ment and urged the Board

to dismiss them with costs.

e i S s i e

| Prdfesst):r_ Mumma in abrlef _resporlee__ tc_):.the Appl_icantfs submissions
| - pbinted out that Mr. Lerhber.to Menegetﬁ Was the  Applicant’s
_representatlve for the purposes of this Procurement and the person to
'Whom all previous emall communications had been forwarded to and as
such he was the only person who could confirm whether or not he _mdeed
o reéeiVed o ‘did not receive the letter 6f'n0tifi'ceﬁlor1 of the outcome of the
N tender on behalf of the Apphcant Counsel for the Procuring Entlty urged
" the Board to note that Mr Lamberto Menegath did not swear any

affidavit to confirm or deny service but mstead the Applicant decided to . .~ . ...

rely on an affldavrt allegedly sworn by one Lulgl Marenz1 Who could not,

- m the Procurmg Enhty s v1ew, cornment on a matter he was not prlvy to as

| he was not the addressee of the emaﬂ forwardmg the letter of notlflcatlon

 Pifessor Mﬁma'coﬁdudea his 'sﬁionﬁssions’by restating that the two
limbs of the Preliminary Objeeﬁon-W'ere distinct and in'deperldent:arid that

other

s the outcome. of one. issue d1d not necessarﬂy affect the outcome of the

15



THE ISSUES FOR DETERMINATION

- ~The Board 'havfng-' heard the Submissions by all the partiesto-this -
dispute on the Preliminary Objection has framed the following two

issues for determination with a view to arriving at its final decision:-

1. Whether or not the Applicant’s Request for Review was filed
out of time and consequently whether the Board has jurisdiction- - -

to hear the application for Review on merits.

2. Whether or not the Board’s jurisdiction to hear any dispute
arising from this Procurement process has been ousted by the
Provisions of Section 93 (2) (c) of the Act in view of the contract
signed between the Procuring Entity and the successful bidder
on 34 June, 2014.

THE BOARD’S DECISION ON THE TWO ISSUES OF JURISDICTION

As this Board has previously held once an issue of jurisdiction is raised,
| that issue must be heard and determined at the earliest opportunity on the

B "basi_s of the Ihateria_l placed before it.

| The proper pla(ie_ of ju_risdiction and thenece551ty to deal Wlth it as the first
'_of_d'e.r of bﬁsines_é Be_foli'e_' ah enqulry ir;to,tiie fx}érifs .of é caﬁs_e .is”.em.barked
intd, Was best captured in the timeless WC.)I'dS. of Nyaraihgi J.A, in the case
of the OWNERS OF MOTOR VESSEL LILLIAN 'S" Vs. CALTEX KENYA
o LTD [1989] KLR 1; where he stated as follows:~ -

T T U think that it is reasonably plain that a question of jurisdiction
ought to be raised at the earliest opportunity and the court or
tribunal seized of the matter is then obliged to decide the issue right

away on the material before it. Jurisdiction is everything. Without
16 '



it, a court has no proper to make one more step. Where a court ot a

. _._______M_jrzbunal__has no ]ur:sdtctton, there would be_no_. basis._ for a.__
, contmuatton of proceedmgs pendmg the taking of other emdence A

" court of law or a tr:bunal downs tools in respect of the matter before

it the moment it holds the opinion that it is without jurisdiction.

Before I part 1 with this aspect of the appeal I refer to the following

o _'passage whu:h w:ll show that 'whatI haoe already satd zs cons:stent

N wtth authortty,

‘By ]urzsdictwn is meant the authortty whteh a court or a
1 tr:bunal has to dec:de matters that are httgated before it or to
 take eogmzance of matters that are htzgated before it or to
- take cognizance of matters presented in a formal way for its
.. deezslon. The hm:ts of this, _authority  are. zmposed by the
- .statute, charten or commission -under . whzeh -the court or
- . tribunal is constituted, and may be extended or restricted by
d- ___thg_.__li_l_ce means. If no. restrz_'o_tio_n__:;or limit is .imposed_ the
. jurisdiction is_::_;s_oid_ to be u_nlimifed._A__limi_tution:rndy_ be either
‘as _to_ the kind _arzd _.na_tu_re-_ of the ac_tions;_gnd.m_afters of which -
 the -parti_oular eo_ur_t or tribunal has cognizance, or as to the
area over whi'ch_ the jurisdictioﬁ' shall.__'extend, or it may
- partake both these characteristios. If the jurisdiction of an
: mfertor court or tr:hunal (moludmg an arbztrator) depends on
the existence of a partwular state of faets, the court.or tnbunul
| must mqutre mto the existence of the facts in order to dec:de
_whether 1t has ]unsdtctzon, but exoept where the court or
s :'_ B tr:bunal has - been given—power-to- determine- conclusively ——
S whether the facts exist, where a court takes it upon ttself to
exerc:se a ]urtsdrctwn whzeh it does not - possess, its decision is
a nulhty " |
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.' The dec151on of the Court of Appeal in the case of The Owners of Motor

[ ——— L ia

V.Vessel Lillian ‘S’ vs. Caltex Kenya Ltd [1989] KIR 1 has been adopted

with approval by the Courts in several other cases as demonstrated below.

The Court of'Appeal affirmed the decision in the case of “Lilian $” in the
recent.decision in Nairobi Civil Appeal No.154 of 2013 Peris Pesi Tobiko

=vs= The Independent Electoral and Boundary Commission [IEBC] and

Anor where the Court of Appeal held that the issue of jurisdiction is a
threshold issue that ought to be determined first as soon as it arises. The

Court expressed itself as follows in its unanimous Judgement:-

“So central and determinative is the question of jurisdiction and
over-reaching as far as any judicial proceeding is concerned. It is a
threshold question and best taken at inception. It is definitive and
determinative and prompt pronouncement on it, once it appears to
be in issue, is a desideratum imposed on courts out of a decent
respect for economy and efficiency and a necessary eschewing of a
polite but ultimately futile undertaking of proceedings that will end
in barren cul desac. Courts, like nature, must not act and must not

sit in vain.”

Having reminded itself of the place and the importance of the issue of
jurisdiction and pursuant to the above decisions among many others
which bind the Board to determine the issue of jurisdiction at once on the

basis of the matenal available before it the Board shall now proceed to

" consider and glve a decision on each of the two issues of ]ur1sd1ct10n

arlsmg from the Procurmg Entlty s prehmmary Objection.
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ISSUE NO.1

VV'hether 01' not the Apphcant’ 5 apphcatlon for Review was filed out of

- Hime and consequentlv whether the Board has ]unsd1ctlon to hear the

appllcatlon for Rev1ew on ments

o Regulanon 73 (2) (c) of the Pubhc Procurement and Disposal Regulatlons |

2006 as amended by legal notice 106 of 18th ]une, 2013 ‘requires any

'-candldate who clauns to have suffered or rlsks sufferlng loss or damage as

—— aresult ofany breach of the Prov151ons of the Act-or-the- Regulatlons by the -

- Procurlng Entity to fﬂe a Request for Re\new within seven days ofi=

@ the occurrence of the breach complamed of where the request is made

(11) the nottﬁcatwn under Secﬁons 67 or 83 af the Act

- None ot the parties who .app'ea'red 'befo're the Board disprited the fact that a-

i

Request for Rev1ew must be fﬂed with the Board within Seven days (7) of

* the occurrence of any of the two events set out above B

. The dlspute between the partles Was however whether or not the

o 'Apphcant was notlfred of the outcome of it's tender and if so, when 1t was

50 I‘lOtl_fled.

o .'Ihe Procurlng Entlty subnutted that contrary to the Apphcant 5. demal of

- ::.serv1ce, the Apphcant Was served and 1t produced What 1t con51dered as

| ev1dence of serv1ce The Apphcant on 1ts Part mamtalned that it was not

- served W1th the nohflcahon as there was no ev1dence of serV1ce and that at _

Ay rate the ev1dence of service rehed upon by the Procurlng Entlty in

| provmg serv1ce was full of contradlctlons and could not be relied upon to . |

| estabhsh serv1ce



_ _The Board has. consn:lered all.the rival Subr.msswns made by the partles.a_,‘.‘...,..

and the documents placed before it and fmds as follows on the first issue

 framed by it for deterrrunatlo:n

The Procuring Entity placed before the Board a copy of the letter of
notification to the Applicant and the other two bidders which is dated 15th
may, 2014 and a copy of an email dated 19t May, 2014 addressed to the

Applicant and bearing the email addresses teameng@teamgeroup.it and

Imenegatti@teamgroup.it among others. The email has a pdf document

headed “Notification of Qutcome -Team Eng” as an attachment. The
Procuring Entity also provided copies of email delivery confirmation
reports which indicate that email sent to the Applicant through the email
address Imenegatti@teamgroup.it on the subject “Notification of
3 .Outcome - Tender No KRC/PLM/OO9/13-—14 was transferred to the said

| 'address

The copies of the lettets of noﬁficaﬁon to the other tWo bi.dders,l namely;
Messrs TSDI/APEC/EDON and Korea Railway Network Authority are
_ also dated 15t May, 2014 and are accompamed by forwardmg emails
| _ | dated 19th May, 2014 ' :

| The Procurmg Entlty subnutted and produced ev1dence that the Apphcant
' appomted Mr. Lamberto Menegaﬂ:l to act as its representatlve for the

;purposes of ‘this Procurement who gave the Applicant’s email for the

o ."__purposes of any future commumcatlon relatmg to thlS Procurement a3 .. ..

| ‘:'emall number lmenegattl@teamgroup it. The Apphcant admitted that Mr.

Lamberto Menegatl:l was indeed its representatlve and that he attended a
‘number of meetmgs and more parttcularly the meeting for the opening of
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the financial proposals which was held on 16* December 2013 pursuant fo

an mvrtauon_to_hrmthronghan email dated 10lh December, 2013 add_ressed N

_to tus emaJl address

The Board further flnds that for all intents and purposes Mr Menegattl
was the rec1p1ent of the ernall correspondence dated 19% May, 2014 Wthh

" was addressed to mpmcmt throughdhls ernaﬂ address and that in view "

.~ of the conten’oon that an email had been sent through his’ address, which

.cornmumcanon, 1t is hlrn and only hnn who could have conf'rrrned or
' __denled recelpt of the ernarl notlf1catlon The Appllcant d1d not however

'take any steps to obtaln an affrdav1t from Mr Menegattl denylng service

of the IlOtlf]CEltlDI‘l but mstead rehed on an aff1dav1t sworn by one Lurg1

o .the Apphcant had g1ven as one ot its” addresses for the purposes of e

Marenzr purportedly in Rorne Italy on 1’7“‘ ]une, 2014 denylng serv1ce One |

of the glarmg features 1n that aff1dav1t is. that other than denymg that the
J Applrcant ‘was ever. served W1th the notlflcatlon, the deponent d1d not

drsclose the source of hlS Jnformanon and M.r Lamberto Menegattl is not

_mentroned anywhere in the aftldav1t as one of the sources of the

. _serv1ce .The law requrres that Where the deponent is not sexzed of any

mformatron of his own personal knowledge then he must dJsclose the
_ source of such mforrnatlon } | |
On the 1ssue of the alleged mcon51stenc1es 1n the evrdence of servrce, the

Board has looked at the n0t1f1catron of the outcorne addressed to the

S deponents source of mformatlon to conflrrn the allegatlon of lack of |

W_V“IV_W'_—Apphcant wh:lch 1s— dated 15th May, 2014 and the letter forwardmg the
' ernall Wthh both partles produced The letter forwardlng the notlfrcatlon

o of the award to the Apphcant clearly 1nd1cates on the rrght hand corner
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that the letter of not1f1cahon of the outcome of the tender was forwarded to
the Apphcant at 08. 19 a.m. on 05/19/2014 (19% May,.2014)..The email. ..

which contains the email address Imenegatti@teameroup.it reads as

follows:-

Dear Sir, _ _
T "Kindly find “the attached letter of notification for ‘the “above

. tender.”

And the tender is stated as being the Tender No. KRC/PLM/009/13-14 -
consultancy service for design Review and construction Supervision for
the construction of a standard gauge Railway from Mombasa to Nairobi
Kenya and Procurement and Installation of facilities locomatwe and
ro llmg stock.

This is precisely the tender the subject matter of the procurement process -
the subject matter of the Applicant's Request for Review now before the

" Board.

In Vlew of what has been stated above, the Board fmds, on a balance of -

probabﬂltles, that the Apphcant was notlfled of the outcome of the award

) v1a the ema11 forwarded to it on 19th may, 2014 Th]S fmdmg is further_ o

| fortrfled by the fact that the other two bldders were snmlarly l'lOtlfled The
successful bidder confirmed that it was not]fled of the outcome via email
whﬂe the second }ughest evaluated brdder was snrularly notified. The

second hlghest b1dder that appeared before the Board through Eng. Dr. 5.

Kanaru who produced a power of Attorney glven to him byﬁthe second

| hlghest bidder, did not file any Request for Rev1ew complammg of non
service of the IlOtlflcat!OI‘l There would therefore be no concelvable reason

why the Procuring Entlty Would fail to serve the not1.f1cat[on of the award
0. _ _ _ _
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~.Bidders......... SRR

on the Applicant, which in any event was ranked 3 out of the three

It was not disputed by the Applicant,th_at emai_l communication was the
mode of commurucatron estabhshed and used by the parties in this

Procurement process.

— it e - . A B - - . et o . S

Under the Provisions of Section 83 (G) of The Kenya Information and

.W_ith Section 83(K) of the same Act, the law permits service of any matter
~that is in writing to be rendered or made through an electronic form and

_thpa_ts_uch : comrnunication shall not be denied legal effect, validity or

S _.e_nfor__ceabil_ity solely on the gr_ound that it is in the form_ of._an_electronic

message.

- The Board has prevrously held that commurucanon via emaﬂ is one of the
'.acceptable means of commumcatlon in a Procurement process and as an
| .llhlstl‘atlDIl the Board held in the case of Hetero Charn Managernent'
_Consortmm and the Mrrustry of Pubhc Health and Samtatron PPRB

_Apphcatlon No 24 of 2009 that commurucatlon of a ertten document via

emall is recogmsed as an acceptable mode of service in a Procurement

PI' OCESS

v vrew of the lack of dlspute on the 1ssue that the partles adopted ‘email

commurucatlon as the mode of cornmumcatron between them, and ln view

of the ev1dence that this mode was adopted and used by the parties in this

'Procurement process and in further view of the Provisions of the law, the

' EBoard fmds and holds that commurucatlon v1a emaﬂ to the Apphcant was

' :proper
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Having determined that the Applicant was served with a notification of -

the outcome of the tender on.,l-Qﬂl,,.May,._2'014..andr.the_Request for Review
having been filed on 6% June, 2014 it was accordingly filed 17 days out of
time and the Board does not therefore have jurisdiction to hear and

determine the Applicant’s application for Review based on this ground.

Consequently ground 1 of the Preliminary Objection succeéds and it is

hereby upheld.

ISSUE NO. 2

Whether or not the Board’s jurisdiction to hear any dispute arising from

this Procurement process has been ousted by the Provisions of Section

93 (2) (c) of the Act in view of the Contract signed between the Procuring
Entity and the Successful Bidder on 34 June, 2014. '

On this second limb of the Preliminary Objection, it was not disputed by
any of the parties to this Review that"the' Procuring Eh’t‘t‘ry and the

 successful bidder entered into a contract dated 3t June, 2014 pursuant to

the award of the tender. The Apphcant s only argument in opposmon to
this limb of the Prehmmary Ob]@Cthl‘l was that the said contract was illegal

~ and was against Public Pohcy The apphcant c1ted some of the grounds of

such alleged illegality as being the failure by the Procuring Entlty to serve

- the Applicant with the notification of the outcome of the award and none

| Compliance with the Provisions of Section 68 of the Act.

| T_he Board has con51dered the rlval subrmssmns by the parnes as brleﬂy set

'out above and in more detall in theu' oral arguments Wthh the Board has

: 'already summarlsed in the precedmg parts of thls dec1sron and finds as

N lfollows _
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" Section 93 of the Public Procurement and Disposal Act, 2005 confers the

Board with the jurisdiction.to hear.and determine applications for Review

brought before it.

Section 93(1) of the Act provideé_ as follows:- - -

o ”93(1)_Subjecf to the.-Provisions. of -this p'arft«.any,;_candidate who

claims to have suffered or to risk suﬁ'ering' loss dr_ damage due to the

E breach,oﬁa,dufy,,iiﬁﬁas'ed;o,n,a,Ptacuring;Entity;by;thisiAct: or the .
- Regulations may seek administrative Review in .é_uch manner as may

- . beprescribed.

~ Section93(2) of the Act then s_tipula_t_és the matters which shall not be

subject to Review under subsection (1).

Section 93 (2) of the Act reads as follows in so far as the Provisions of the

said subsection are relevant to the matters under consideration in this

- Preliminary Objection. -

~ Section 93 (2) of the Act:-

- "93(2) the following matters shall ﬁoi be subject to Review under

- subsection (1):-- - TR

B P

" c) Where a Contact is signed in accordance with Section68and

- d) Where an appeal is frivolous.” -

25



Section 68 of the Act on the other hand provides as follows:-

L -68(1) '*th'e‘werson"'sﬁbmiﬂ‘iﬁg the successful tender and the"ProctIring'-'-'-—“"

Entity shall enter into a written contract based on the tender
documents, the sucéessful tender, any clarifications under Section 62

and any corrections under section 63,

2.. The written contract shall be entered into within the period specified . . ...

in the notification under Section 67 (1) but not until at least fourteen
days (14) have lapsed following the giving of that notification.

3. No contract is formed between the person submitting the successful
tender and the Procuring Entity until the written contract is entered

into.

" Section 6.8(2) of the Act specifically requires that the contract under

Section 68 of the Act can only be entered into once the notification required

to be given under Section 67 (1) of the Act has been given. This Section |

provides as follows:-

“67(1) Before the expiry of the period during which tenders must
remain  valid, ithe Procuring Entity shall notify the person
submitting the successful tender that his tender has been accepted.”

Section 67 (2) of the Act then requn‘es mmultaneous not1f1cat1cm of the
| outcome of the tender to the unsuccessful blddE‘l‘S at the same time ’rhat the

person submitting the successful tender has been notified.

The Board has already determined that all the three bidders including the

__ Applicant were served with the notification of the outcome of the tender

on 19% May, 2014. The contract between the Procuring Entity and the
successful bidder was signed on 3 June, 2014. The period between the
date 'of_ the email that the Procuring Entity dispatched the letter of
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notification to the Applicant and the date when the contract was signed is

: rbottudays_exc_lusiv.e,rls_da_ys.m., BN SRR '.Q’_ R

| -. Turmng to the P].‘DVlSlDIlS of Secuon 68(2) and 67(1) of the Act the Board
| agrees w1th Professor Mumma and Mr. G N K1hara 8 subrrussmns that
the penod of 14 days for purposes of Sectlon 68 (2) of the Act starts

'runmng once the notlflcatlon of award is made to the successful [ bidder

_notw1thstandmg the fact that Sectlon 67 (2) of the Act a]so requ1res other

blddeIS to be Sunultaneously notified of the outcome of the tender The — —

:'notlflcatlon under Sectlon 67(1) is however a nohﬁcauon to the successful

: tenderer

| The Board therefore fmds and holds that the contract dated 3rd ]une, 2014

' was 51gned in accordance W1th the Pr0v151ons of Sectlon 68(2) of the Act as

. read together w1th the Prov1s1ons of Sectlon 67(1) of the Act.

.The Apphcant thle adr.ruthng that a contract had been entered into

Mbetween the Successful Bldder and the Procurmg Entlty on 3"d ]une 2014 -
:_'_'.'urged the Board to flnd that the contract was ﬂlega] ‘The Board W1shes 10

. observe that the Board has prev1ously 1gnored contracts wluch have ‘been

B 51gned contrary to the Prov1s1ons of Sectlon 68 of the Act and has

b proceeded to hear Requests for Rev1ew notwﬂ:hstanchng the ex1stence of
g _. the 51gned contracts whlch coni:avene the Prov151ons of Sect10n 68 of the

T _Act T_he Board has con51dered the facts and the pleadmgs fﬂed in thls case

. 'and the dec1s1on in the case of Kobrl Petraleum Lmuted -os- Kenya Ports

" Authonty (Anvltcatmn No 18 _of 20082 d agrees w1th the subrmssmns

" ' -made by the Procur]ng Entlty that the Board cannot 1nqu1re 1nto the i issue

: ._ of whether the contract dated 3rd ]une, 2014 1s v01d or a nu]hty because of

| 3the fo]lowmg reasons:- |
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1) The Board has a]ready determined that the contract was executed i in -

accordance w1th the Prov1510ns of SECthI‘l 68. o£ the Act.... e .

. i) There is no spec1f1c prayer among the three prayers set out by the
o Appllcant in the Request for Review Where the Appllcant has mvited
the Board to declare the conlract dated 3rd ]une 2014 null and void.

.. The Board dges not therefore have the ]ur13d1ctlon to grant tothe .

'. App]lcant a relief that it has not sought.

- The upshot of the above flndmgs is that the Board flnds and holds that in
addition to what it has determined under issue No 1 above, the Board has
no jurisdiction to entertain the Applicant’s Request for Review by virtue of
the Provisions of Section 93 (2) (c) of the Act in view of the existence of the

" contract dated 3rd June, 2014.
_ The second ground of Preiiminary_.O.bjection is therefore also ilpheld.

| .CONCLUSION
Whlle the Board apprec1ates that dlSputES should be heard and be

'idetermlned on rnerlts when the crrcurnstances perrmt the Board
nonetheless appreciates that it is a creature of statute and can only exercise
such powers as are granted to it by the Act and the Regulatlons The
' 'Board can only hear a dlspute 1f 1t is only seized with the ]urrsdlctron to do
so. The Board is bound by the previous decisions of the Supreme Court,
the Court of Appeal and the High Court These dec1srons requlre the
| Board to “down its tools” and take no further steps. in the proceedmgs
| once it determmes that it lacks ]UIISdICl‘lOl‘I This Board accordlngly
"‘downs 1ts tools” in thls matter havmg deterrnmed that it has no

]unsdmtlon to proceed any further ;

i
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N THE FINAL ORDERS OF THE BOARD

Asa result of the Board’'s findings under-issues-1-and- —above-and in

| ~exercise of the powers con.ferred upon it by the Provisions of Sectlon 98 of

the Act the Board rnakes the fo]lowmg Orders -

a) The Request for Rev1ew fﬂed by the Apphca:nt herein on 6th ]une,
2014 beand is hereby stmck out. - u~ H s el

b) The order of stay 1ssued by the Board on 6 ]une, 2014, is hereby _

d15charged~and the Procuring Entlty 151:herefore a’rhbert}rto proceed

W1th the procurement process .

i

- ¢) Each party shall bea:r_ its own costs of the Prelir_ru'nary- Objection.

The Board is fmally grateful to all the advocates who appeared before it in
thls matter for their able arguments . : "

Datedat Nairobi on this 24* day of June, 2014. "

Chman Seey
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