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| 2 Interested Party - Flemmgo termational VD1
5 1 G M NYaaIlga R s Advocate (Achach &Co Advocates)

: 2 Verah Kemunto 't R -'-Lawyer (Achac:h &Co Advocates)

B V151t Was conducted on the 11‘}‘ APrll 2014 and rrunutes releas_

“dgey



-_ .:hidders on'”ﬂ"ie 24th Ap'ril .2014 Dne to the numerous requests .for -
- clarrﬁca’oons, the Procuring Entity through addendum 4, 5, 6 7 and 8
: . '.'-further extended the closing date to 8% July 2014 and 1ssued a revised
SR '_ : tender document Wthh was cuculated to b1dders on the 18% June 2014_
o {-_hrough the KAA website.

"Addendum 9 changed the tender name to: “THE DEVELOPMENT AND
* OPERATION OF DUTY FREE SHOPS UNDER A SINGLE MASTER
| LICENSE AT THE NEW JOMO KENYATTA INTENATIONAL AIRPORT

- TECHNICAL PROPOSAL AND VOLLIME 2 FINANCIAL PROPOSAL” .-

L ._Clariﬁceti(jn 1, 2” andBWere _i_ss‘u'e'd to' thebidders._ o

- - However, _ (Flve) b1dders returned / subrru’tted bids Whlch were

= :‘_TERMINAL UNI 4 - KAA/193/2013-2014 (REVISIONNO 1) - VOLLIMEI_ |

'-:-'.The Tender Documents Were bought bY 28 (Twenty Elght) bldders R

Y 'opened on the closmg da‘ce Paragon Holdmgs Wthh falled was one of ._ .

: Techmcal Evalua‘clon are as hsted below

Dufry Internahonal Ag B1dder No 1 83. 61_-_?_-

,:_‘the bldders at the Prehmmary Evaluahon stage and 50 its bld d1d not -
L ‘.proceed for Technical Evaluatlon T_he 4 b1dders Who quall_ﬁed for

‘ Atu Tlll.‘lZlIIl Isleirnec1hg1 Bldder No 2. ’78.20

:\AerRlanta Internahonal B1dder No 3 ..... 87 20'
':'.‘5}._."_'_F1e1mngo Internaﬂonal (BVI) Ln:mted Bldder No 4.0 79 03




S ;;Followmg the 0pen1ng of ’che fma.nc1al bldS 01‘1 12th August 2014 the four-.: :

"“-”"’-”.“4}1'?":'_‘"“""i"‘:;bldders were sub]ected to fmancml evaluatlon as, per,:ther-fmancmf
'"'lfj._'Kf.:--"evaluatlon-crlten e 5 P S

B1dder’sName Techn vaancml Maxl_mum

SERY 1cal :-"5'-;5'_3 __.Prouosalf _Ema.rmlal Score | 8ég
| seore PrOPOsaI
EEbY afry | 83.61 4;5;_'5_00,09'0. 4126 000 i‘*‘: '_s.’;iSz?é_?_.: 92,003
,'flnternahonal AE . N R

-‘:'IIM/S Atu Tunzlm

4,126,000 4126000 HED

i I T Vol a Ta ) s SR KRR = W L i
e war L) T UE7 O

03 | 3,765,420 | 4,126,000 .| 9.126079, | 88.15

(BVI)N'T_I.muted

S -'jRecommendatlon

'f"Ih _ evalu ’aon comrmt’cee ec mmended the.award of the ;ender "o WS_‘"'

m]n 'IImu(m'annual guarantee fee‘: ) \‘US$ 3 5 'nulhon pe annum exclusrve'z

of taxee sub]ect to an annual hcense fee at the rate of 20% on“a'_rmualrﬁ




. TENDER COMMITTEE DECISION

e ._The KenYa AJIPOI‘tS Authorl’fy 334*11 Tender Com:rruttee Meetmg adOPtEd'-

'the recornmendatlons of the Evaluation Committee and approved t_he '

. aWard of the tender. to M/ s Dufry Internatronal Ag

| '_I_THE REQUEST FOR REVIEW

" This Request for Review was lodged. by M/ s Atu Turizim IsIetrnecﬂigi'
~ (the Applicant), against the decision of the Kenya Airports Authority
-_ :(Procuring Entity dated 154 August, 2014 awarding tender .r'iumb'er
. _I(AA/ 193 / 2013-2014 for the Development and Managernent of a Duty_' |

Free Retail Master Concessmnalre at the ]orno Kenyatta Internatlonal. L

| ‘f:' 'Alrport (]'KIA) Na1rob1 to the 1St Interested Party here1n -

" -;.‘The Apphcant requested the Pubhc Procurement Adrmrustratlve Rev1ew'.'
R _Board (the Board) to rev1ew the Whole de0151on of the Procurmg Entlty:';:.l}f.'?_- L

L and sought for the folIOng orders - R

1. The Deczswn not to award the Appellnnt the Tender Nurnber_ - 3
S KA 4/193/2013-— 2014 to the Appellnnt be annulled and/or..-_-' - .

G "'“ireooked : : : -
2. The Appellant ATII TURIZI]\J ISLET]\JECILIGI be declared the ‘.
o ‘_'_i‘successﬁtl 'wmner of Tender No. KAA/193/2013 2014 ..
. '-':1_;:'3.1'The Respondent be and is hereby ordered to promde nll the'._
i o mmutes ‘and the proceedmgs of the Tender process -

S : 4 _'That No enttty be allowed to develop nnd manage a Duty free- . |

. Retail Mnster Concessmnmre at Jomo Kenyafta Internattonnl CEL

i Arrport untzl such tnne as the Remew hETEIT’l has been resol'ved R
5 Tender contrncts should not be wrttten, s:gned or gwen out

o .untll the Remew herein is determzned



'}j"'__.;. ', :“_Durmg the hearmg of ttus Request for Rev1ew, the Apphcaﬂt was

:_represented by Mr Peter Wena Wthe theﬁ*Procurmg J:ntlty was

-_';M/ s Dufry Internauonal AG and M/ s Flermrtgof"internahortal;-;(BVI)--‘E

,--."";'5,‘_=L1m1ted appeared before the Board an 1 Were a]lowed ‘o participate 11'1‘;'.‘:‘

‘PUJ.'SL‘[&IIHO“thE“PIOVlSIOILS‘Df‘SECthIl‘

e ‘ddemproceedjnge

T Procurement and Drsposal Act __ The two Interested Partles _who the

SR E'Board Wlll m‘thls dec1sron_deser1be as the st and the 2rld Interested Party

reepecuvely Were the suceessful:and the fourth..ranl(ed evaluated bidder

w:_espechvelwaheytwere represented*by*MrHMwamkl G chubamd M

T M Nyaanga respecﬁvely Ihe /.“u tughest evaiuated bldder M/sAer

¥ ":.f-Rlanta Interna‘aonal drd not appear and Was nothrepresente at the -

- _‘-‘i:hearmg of ttus Request for Revrew




e was s1gned by one Arsan Arcan who descrrbed hunse]f as the.
FA _Apphcants General Manager '

The Procurmg Entity leed a written reply to the Apphcant s Request for
'.-Rev1ew on 28t August 2014 and addl’nonally filed a 142 page written

~ 'submissions containing documents which the Procuring Entity relied

upon at the hearing of the application and in addition forwarded to the
Board the original tender and other documents pursuant to a request

from the Board under the Prov1srons of Section 44 (2) of the Public

:'Procurernent and Dlsposal Act (2005) and Regulatlon 74 (3 (3)- of The
'Pubhc Procurement and Dlsposal Regulatrons (2006) - e

- -. The 15t Interested Party ﬁled a. written response to the Request for_':_'.' .
-_Revrew and a Prelunmary Ob]ectron dated on Bt SePtember, 201 4 and .;

.Whmh was filed on 8¢ SePtember 2014. The Interested Party also fled

= | ertten subrruss1ons dated 10t September, 2014 Wthh Were fﬂed Wlth‘.

"the Board on 11th September’ 2014 S o

| f'The 2ﬂd Interested Party d1d not flle any docurnent erther in support orin -
'opposmon to the Apphcant s Request for Rev1ew The Board however -
’ '-mforrned Counsel for the 2rld Interested Party that he was at hberty to S
s :-jaddress the Board should he consrder 1t necessary based on the'

.submlsslons made by a_ny Df ﬂle Pal'tles tO 'Ehe PI'OCEEdmgS |

B f_ Counsel for the 2nd Interested Party fully parttapated in the hearmg of IR

s . the Request for Rev1ew and rnade subrmss1ons Whlch the Board W]]l set |



f-f"'.'-'f'out wb_lle c0n51der1ng the arguments set forth by the partles in this

R -'?_.V'Requestfor Rev1ew

i .".'.‘_:'.:'_::fAl&ough the Bo has:: already set out the background grvmg Tise to

S E'f:-_the present 'equest for 'Rev1ew in 1ts dec151on :m Request fOI REV

4 of: 2014 the"iBoard con51ders 1t necessary to repeat this background for

| _f__a}f:_-'these two Requests for Revrew Was heard eparately cand 'tll‘acted

eparate dec151on

It _=WElS comrnon -ground: 1n_:thls Request for Rev W_ tha; the t Wder th

: sub _ct_matter otithls Request tor Revrew Was 7f1rst advertlse in the

| '_."-nredra on 4fh a.nd 7th October, 2013 Wlth a closnr,c_r,} Idate of 25th Octo

_.‘-_1.2013 and attracted a total number of 36 bldders out of WhO. ‘on-l."v';?

_eques’fs for Rev1eW narnely, Request for{Rev1 W No 46_of 2013 'leed on_'
i ﬂ_’i:’.é_?28ﬁh Novernber, 2013 Request for Revre": No ‘ 4’7=:of 2613 kfﬂed:_‘-on
e I:‘D.ecernber, 2013 Request for Revrew No 48 of 2013 filed:. on: 5th
S -::;-:Decernber, 2013 and the Request for Rev1ew .No 50_ of 2013 Whrchi- as
;f:‘bled on’ 6th Decernber, 2013 ';The Board consohdated hear and




s dehvered a dec1s1on on the four Requests for Review and gave the
B .followmg orders ina dec151on dated 10% December, 2013; |
| a) That the tender by Kenya Airports Authorlty to defvelop and._
" manage duiy free Retatl Concesswnmre at Jomo Kenyatta |
Intemahonal Atrport (Tender ~ number KAA/193/2013-2014)
) ‘qwarded to Ws Nurl'n_ce Group AG is hereby annulled.
: R b) The Kenya Airports Authority being the Procuring Entity in this
. - matter is directed to re-tender a fresh. the tender and ensure in ()
"d'biﬁg'aa'(a‘) make us of the Standard Téﬁder documen’tas prepared |
by the PPOA and (b) enlarge speczfzcatwns ta make them more
mclusrve ‘ | | Sl

c) That the Board makes no orders us to costs

-’-_'~It was not m dlspute in th_rs Request for Rev1ew that pursuant to the ‘::3
2 Board 5 dec1s1on dated 20th December, 2013 the sub}ect tender WaS Te- T
B advertrsed m the pr1nt medla narnely the Standard NeWspaper of 29th'_'.;_" 3
"._-‘t:March 2014 The fresh tender attracted a total of 28 bldders Who._.' o

purchased the Tender Docurnents but cmly the fo]lowmg f1ve bldders.f ._
; ? ...subrrutted the1r tenders _ T ' ' S
1Duf1'y Internatronal AG e _
2Atu Turlzlm Isletmecﬂlgr B
L _:3;;""Aer RJanta Internatmnal .
| 4 ”fParagon Holdmgs o

S 5 '..Flemmgo Internatmnal (BVI) Ltd

' .. 'It is apparent frorn the Request for Rev1ew, the responses thereto and the T
oral and the ertten subn:ussrons made by the partles before the Board

that the tenders subrrutted by the f1ve bldders Were sub]ected to a R

100



5’ "; --Prehmma:ry techmcal and fmanc:1al evaluaﬂon W1th the result that the’lsti__.;
S -_"i;;‘--fiInterested Party Was awarded the sub]ect tender and Was notlfled of that,-:"'f'

_ -'._.:-:_--;:':award by aletter dated 15th August 201 4 R

G '-: At the commencement of the hea:mg ofi’thls Request for: Rev1ew

e -Counsel for ’l:h("-'_lSt Interested Party sought to have hxs Prehr.runal‘y

Y fObJectLort -as set. ot1t m the nohce:de.ted 5Lh Septembei', 2014 heau'd.= flrst -'if

* "--:--',js,'but the Board duected that the ob]ectmn be mcorporated and be argued"' :

t-.‘fmade by the advocates for the partles Who part1c1pated 11'1 tl'us Requestf_‘.:g

gty -;':_'ff_i‘for Rev1ew Upon eon51derat10n of a]l the abo"”'" factors the’BOal'd has_

L ;;.f'deterrmned that thls Request for Rev1ew ra_tsed the fo]lowmg 1ssue. :"‘_or |

-"'_-:;.i_'.‘deterrrunaton

Whetker or. not the appllcant’s Request - for Remew

ncompetent and cantmvened the Promswns Of Reg1£lah0n '?-73 (2);'.

'(2006) aﬁd

- (t b) of the Publtc Procurement aml Dlsposul Regulattm




: (itf) |

 whether the stdternent filed with the Request for Review is

defective for having not been verified by an affidavit. |

Whether or not the Applic_dnt’s Request for Review and the

 statement accompanying the Request for Review are both fatally

.'.in'cbmpet_enf. and 'defeEtiz;e having not been authorized by the

(iii)

(i)

.Applic'ant’s Board of Directors.

Whether or not the Procuring Entity breached the Praznswns of

Section 2, 31 (1-5) of the Act.

Whether or not the Proeurlng Entzty breached the Promswns of
clause 2.12.4 and 2.12.5.1 by fmlmg to declare the 24 Interested -

L Party’s and the tender submitted by Z\/I/s Aer Rianta Internatwnal

. as bezng non responswe by falltng to promded a tender seeurlty in IR

e ‘.as a result of the Procunng Entity’s alleged breeches of the. -

(m)

. the prescr:hed form

Whether or not the Appltcant suffered loss, ddmdge and Pre]u dwg | i

;Promswns of the Aet the Regulatzons and the crtterza set out m'- o
b the tender document . | - ‘ |

I/Vho should pay the eosts of thts Rel«]uest for Re'vtew‘? e EREh

partles for and agamst each 1ssue o

ISSUE NO 1 & 2

| ROF

Whether or not the appltednt’s Request for Remew is fatdlly

'mcompetent and contravened the Promswns of Regulatwn 73 (2)

o '_ “statement ﬁled wlth the Request for Remew is defectwe for hamng o
: 'ﬁ" " not been 'aerzﬁed by an a)j‘tdamt o |

12

'Ihe Board W111 now proceed to consuder the arguments made by the .. o -

s -_-:.:(b) of the Publtc Procnrement and D:sposal and whether the e L



L '='Ihese two 1ssues have been consohdated smce they both" ‘c' alll_nge the'-‘-'"

S f-ffcompetence of the Apphcant s Request for Rev1ew and the statement_.

: accompanymg the sald apphcaﬁon Counsel for the 15t Interested Party"f :
. argued that under the Prov1510ns of Regulatlon '73(2) (b) :oﬁ‘the Pubhc

‘:_'_il'(";*;:"-.':‘4'_:"'.':'.:_‘{"-'-Procurement and D1sposa1 Regulatlons 2006 1t is mandatory‘""

| "””"3‘:'1be ac rnpame: "by an afﬁdawt verlfylng th "facts ;of_:?

ll\/lr::‘Gachuba Whﬂe acknowled,@;mg that the Apphcant to thls Request for S

.'.':"Rev1ew -f‘ad fﬂed a staternent

'_ ‘ ted 22nd August 2014 accornpanylng the
R quest for Revzew nonetheless argued that the Request for Rewe "

B "_"imcomp_et _'t.smce 1t Was not verlfled by an affldav1t

:_'-”[;:"V-ICounsel for the 1St Interested PaIty rehed on. the ngh Courtdec1510 in

Exparte Shadrack Muchenu __Mbau 4(2006)

: 0nim1ttee and Anothe

G eKLRK 1n support of the ‘subrrussmn that a statement should contain

nothln more‘than_the= _narner andthe deC 1 of Applicanit, th

;_I_':’frehef: sought and the grounds on Whlch 1t is sought and-that it was not
cortectto 'ﬁle a statement of all t_he facts He further rehed on the above -




decision for the proposition fhat such a statement must be verified by an
affidavit containing such facts as would sufflc1ent1y and reasonably set

out the facts in support of the Applicant’s case before court.

| The second ground of the 15’f.Interested Party’s attack on the Request for
Review was that the person who signed the statement dated 2274 August
was not authorized by the Applicant to sign the statement and that the

Application was fatally incompetent as it’s filling was not authorized by

‘the Applicant’s B_oatd of Directors.

| 'The 1st Interested Party rehed on the case of Kenya Commercml Bank S

.hls subrrussmn that in the absence of a Board of Dlrectors resolu’oon -

authonzmg one Ersan Arcan to s1gn the statement or a resolutlonf

e '::_'.L1m1ted-vs- Stage Coach Management Ltd (2014) eKLR in support of e

- authorlzmg 1t s advocate to file the apphcatlon on it's behalf, then both‘._' S

T '__the apphcatlon and the statement were mcurably defectlve and ought to- S

i i:hav_e.been struck out. -

Mr Wena on behalf of the Applicant opposed both hmbs of the

Prehmmary Ob]ectlon and started off his submissions by statmg that the

- '-_Apphcant had mfact comphed with the Prov1s1on of Regulatlons 73(2)
- ('b) of the Publlc Proc:urement and Dlsposal Regu.lattons (2006) by fﬂmg a
':statement dated 22rlcl August 2014. Counsel for the Apphcant said from |

) ‘.'hls readmg of Regulahon 73 (2) (b) of the Regula’flOns, the quUll‘ement o |
iy jof that Regulahon left the dxscretlon on Whether to file a statement or not SR

o on an apphcant and that the Regulahon did not prescrlbe What form and

o contents that should be mcluded by an apphcant in such a statement.
14



‘ e On the 1ssue of Verlflcatlon of the statement by a venfymg af&dawt

"Counsel for the Apphcant subrmtted that there Was no such quuu:ement-

T i'-m the Keg‘liahons

L .:"’On the 1ssuevof‘thei alleged lack of a Board Iesolu‘aon, Counsel; for *‘.the _

:.:,uf“a““Prellmmary—@b}ectlon-smce such—and"allegﬂﬂorl r‘:—‘Cl‘m'edmpr'oOf:‘-:j

..""5_.'-';:,::-‘elﬂler through aff1dav1t ev1dence or any acceptable means Of provmg a' |

- 5‘_d15puted fact On the two authorltles rehed upon_ by ’Ch@ Apphcant in

Party s Prehrnmary Ob]ec’aon and assocmted hlmse].f Wlth 1\&1‘ Wena s_'

i e Subrmssmns on the ’fwo 1ssues set out above and UIEEd the Board to.'.:-',k

T ,'_-"',k'dlsrmss 1‘l1em




H'Mr'.'O'geto did not make any submissions in support or in oppdsition to |

the 1t Interested Party’s Preliminary Ob]ectlon His subrmssmns were

e g focused on addressmg the merits of the Request for Review.

.' 'IheBoaId hss: conStdered the' submissions tuade _bjf.the rlval parties' in

* support and in opposition. to the 15t Interested Party’s two Preliminary

Objections and makes the following findings on the issues raised.

'.Reg‘ulauon 73 of the Pubhc Procurement and Dlsposal Regulauons .

& ':‘-'1(2006) as amended in 2013 prov1des as follows - _ R
B “73 (1) A Request for Remew under the Act shall be made m the forra - e
N ':-_: :' RBI set oat in the fourth schedule of the Regulattons __ o s

- (2) The Request referred to in paragraph 1 shall -
a) state the reasons for the complamt mcludmg any alleged breach of

 the Act or these Regulatwns

b) be accomparaed by sach statements as the Applwant consulers R

necessary in support of its Reqaest

c) be made within seven days of'-

E __'(i) The occurrence of the breach complamed of where the Reqaest is . e

made before the makmg of an award or

A L (11) ﬂze nat:ftcatwn uncler Sect:ons 67 or 83 of the ACf

i The Wordlng of Regulatlon 73 set out above 1s plam and the requn‘ernent: -

R '.",":15 that a Request for Rev1ew shall be accompamed by such a statement C T

" ".:-.'_as the Apphcant con51ders necessary in support of its Request

16



g -j'-":""j"f;-'Regulatlon 73 does not stlpulate what should be contamed m the_
[ _i'f._f'_i_._‘statement or that 'the statement should be accompamed by a verj_fymg

i The Board hasread thedemsmn 1n the case of KenyaCommerma_l Bank

o :';??’::f_:j-'_._:-,_.'f':Ltd —vs- Stage Coach Management Ltd (2014) eKLR and agrees Wlth

"”'a s subrmssmns _at the su_lt m questlon as mstttuted under

'_-.:the Prov151ons of "‘:ﬂle Clvﬂ Procedure




'thereunder but not under Regulatlon 73 of the Public Procurement and
- Dlsposal Regulatrons 2006 as amended The dec1s1on is therefore

: drstlngulshable from the present app11cat10n

It 15 notable that When ﬂ.’LlS apphcatlon came up for hearmg on 11fh_'.

August 2014 two r6presenta’uves of the AIZ’PhCE'I‘JE namely Mr. Tsmet

| Arsan Arcan who signed the statement dated 227 July, 2014 and who

o '_stated tha.t he was one of the Apphcant s Directors and one Mr. Uger
. _:_-.Atosey conflrmed to the Board that the Apphcant had mstructed'

.Counsel for the Apphcant to f]le the present apphcauon and that Mr

_.Arsan Arcan had the Apphcant S authorlty to 51gn the staternent dated._ o
. -'__:_22nc1 August 2014 _. o : _ RS

_.The Board further notes that the Procurmg Entlty wh_tch Was the_:
5 ;Respondent agamst Wthh the Request for Rev1ew had been flled d1d not - | e

""4_:.'_ralse ob]ectron on the competence of the Request for Rev1ew or thel_.
i '..,.Staternent accompan}’lng 1t Whlle the 2f'd Interested Pal:tY agamst whom:' S

| several adverse allegations had been rnade in the apphcatron d1d not L

e _statement ﬁled in support thereof but mstead opposed the Prehrrunal‘y o

; } Ob]ecuon

. "j_"zArtlcle 159 Wluch en]orns the Board to adrrumster ]ustlce to all Wlthout: - S
B '_undue regard to techmcahtles, the 1t Interested Party s second ground.' |

18
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o also challenge the cornpetence of the Request for Rev1ew and the B

For all the above reasons and taklng mto account the Prov151ons of



e Of Prehrnmal'y Ob]ec’oon also farls and the Board wﬂl now proceed to_:_j_”

_,deterrrune the Apphcant S Request for Revrz , on merlts

. IssuE NO.3

"-.vVhether or nof the Procunng Entrty breached the Promszons of Sectw
2,31 (1:5) of the Act. S | |

’ITus 1is ue and the gr unds relate‘to the tendermg process and the,

qualrfrcahons to be awarded”a tender

lack

malpractlces, : of : -transparency B an‘

‘was ubsequently 4 creased to 90% and the fmanc1al element educed:




. S

o ] _marupulatton and favourltlsm

o score; ‘The Applicant stated that this was compounded by the Procuring
Entity’s refusal and neglect to furnish it with copies of the evaluation

_report.

- 'frorn'ZO%"to 10%. Thls, accordmg to the Apphcant amounted to |
| Co:unsel for the Applicant wondered ‘how the Applicant_wlilch'had'

| attained the highest financial score could obtain the lowest technical

E ‘The Apphcant flnally subrmtted that all the four brdders Whose.
o Prehmmary, techrucal and fmanc1al blds Were evaluated were reputable |

L _,"“,lnternauonal compames and that one would have exPected thelrQ.}i}j.i'if-:”':l S

| _"';technlcal scores not to be so dtvergent The Appllcant urged the Board |

oy l_ was. not done properly Wthh resulted in an award that Was not' L

necessarlly the best aWard

o ;‘deterrrune the bldder 5 cornpllance W1th the tender requrrernents

‘:.f"_.-ﬁ_;_.r:'Counsel for the Procurmg Enuty subrmtted that all the tenderers Were_ L

L ;PI‘OVISIOIIS of the Act and the Regulauons and the cr1ter1a set out in the o |

Tender Document and therefore it argued that the process was fair,

20

Mr Ogeto for the Procurlng Enuty opposed the Appllcants subn’ussmns | _
| '.""'on thls issue and subrrutted that the brds by all the brdders Were__g |
L I::":'sub]ected to a Prehrruna_ry, techmcal and a f1nanc1al evaluatlon to" AR

- "'-to fmd that such a blg chsparlty was ev1dence that the techrucal scormg':,l e

L frjuievaluated based on the same cr1ter1a The Procurmg Entlty submltted' B e

_-..,that the evaluatlon process Was undertaken in adherence to the S



ob]ectlve, quanhflable and transparent The Procurmg Entlty further
"*'“":':_subrrutted that the scores awarded to the Apphcani ﬂIld the other

yidi EI'S WEI'E tl'le SCOIE.’S that WEI‘E due and 1'10 SCOI'ES WEIE‘. awarded,- tO

. any bldders that Were not :due to 1t

| The Pr‘ocurlng Entlty further subrmtted that the rnethod of procurement

used in this -‘:ftender was the 'Request for pmposala and the tender was;:_'

therefore a two envelope process and the' fmanc1al proposals were‘?"

opened ai'ter the technlcal proposals had been evaluated and "that hthe

¢ urmg Whlch the techmcal scores were read ut

lhe Procurmgi :Entrty 'm further opposmon to .irthe_‘ Apphcant s

subrrusswns stated : that the grounds ralsed by th‘_._Apphcant,;we

general and all that the apphcant chd Was to rnerely c1te the Prov1510ns":'_:

-.0551b1y c:ould have gOne Wreng PR

On the' complalnt'that the )Procurmg Entlty dld not j’prC)Vlde the

‘.Apphcant Wlth the evaluatton‘report the Procurlng Enttty subrmtted

;f'th'at the Apphcant d1d not request for any docurnents and dld"': ot




. exlrublt any request for such documents and that there can be no breach.' ‘:

s When there is no request for documents

G In reply to the argument that the Procurmg Entlty had ad]usted the'_
._ '.:techrucal evaluatlon threshold from 80% to 90% and reduced the-
o fmanc1al threshold from 20% to 10%, Counsel for the Procurmg Entlty

~ stated that there was nothing wrong with that. He submitted that under

: 'the law as it currently stands, the Procuring Entlty was mandated by law

'to set out the evaluation cr1ter1a and that the Procurmg Entlty had in-
'-"exerc1se of that power prepared and 1ssued a Tender document settlng |
[ : ;out the procedures and the criteria to be used in- the evaluatlon and

. comparlson of tenders R

| _ The Procurmg Enutys flnal subrmssxon on ﬂ’lIS issue was that the e

Apphcant which had voluntar]ly partlc1pated in thlS tender did not ralse-
any complamt about the criteria adopted at any tlme before the close of T

‘.:the tender

| '. " The Procurmg Entlty therefore urged the Board to dasrruss the above' o e

Pn grounds of rev1eW

I ‘_Counsel for the 1St Interested Party in hlS oral and ertten subrn1ss1ons B
and the Memorandum of response dated and flled on 5ﬂl September,}, -

2014 urged the Board to dlSIIllSS the consolldated grounds of revrew and :*' 3

e :_‘Entrty s decision to aWard the tender herem to the 15t Interested Party_ |
o __'Vlolated the sp1r1t of Sectton 2 of the Act. Counsel for the Interested- v
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g aIglled that the Apphcant had not demonstrated how the Procurlng.'fl_‘_' IR



2 : ..l: : -::Party u_rged the BOard to fmd that hls chent Wthh had been in operatlon‘_' |
et _._z;_;ri_'Sane the year 1865 had engaged 1n the busmess of operatmg and

_’-releva_‘nt..to the above 1ssue a_nd: fmds that '111 grounds 1 and 2 Of the

sf"'_:' Lgrounas as set out m tne Kequest tor l(ev1ew the Apphcant merely c1ted




T :_It was held in the cases of Landor Assoc1ates ~Vs- Kenya Power and S

i 3‘-‘:'}L1ght1ng Company Ltd (PRB Apphcatron No. 42 of 2009) and in the' SRy

Allegaﬁons of unfaJr practlces, secrecy, mantpulanon and collusion are

serious allegatlons and some of them boarder on or are cru:nmal rn'

S nature Such allegatlons requlre more than a general statement to prove |

o The Apphcant gave the followmg mstances of What it cons1dered as.

evidence of the unfair practlces, secrecy, mampulanon and collusion:-

@)

That the applicant offered the highest financial bid yet the

- Procurrng Entity gave it the lowest technical score. :
':.The Procurmg Entlty changed the initial technical and f1nanc1al | |
' threshold from 80% to 90% from 20% to 10% respectrvely Wh1ch
ER amounted to rnampulahon and favorltlsm .' | ‘_ : |
i) That the Procurmg Entlty chd not provrde or neglected to provrde' : .‘;.:
| j 1t W1th the evaluatlon report Whlch Was prove of secrecy o v S
| ) :That the four b1dders were bldders of Internatronal repute and thatf -
o the dlsparlty between thelr techrucal scores dernonstrated that the_: e

s techmcal scormg was not done properly and resulted in an award- B

. that was not necessarﬂy the best award

_ The Board has cons1dered the above argumems and flIldS that under the: RN
prov1s1ons of Sectron 82 (5) of the Act the successful cand_tdate in: alw;_: E
RequeSt for Proposals is the tenderer W1th the hlghest combmed" __
Technlcal and Flnanc1al score _That Sectron does not state that such a |

e tenderer shall be the tenderer W1th the lowest evaluated tender prlce'- e

L unhl(e in an open tender under part V of the Act
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The Board therefore fmds ’rhat merely because a tenderer Was ranked theff

rughest on ’the imancmi score does not necessal'y mean thatlt should be".-‘-
; _ a:n.ked flISf: in the techmcal evaluatto. . BRI

fmanc1al thresho____._j_;.from 20% to 10% and ‘ZIWhICh accordmg--lto he -
Apphc:ant a.mounted to mampulatlon, frhe Board fmds that the:_"-f.;

Prov' 'ons of Sectlon 52 of the Act reqmres the Procurmg Entlty tO;.;_i

& prepare a Tend .Document settmg out the crlterla for evaluatlon i




‘_ : _The Board has perused the documents supphed to it by the Procurmg';
.' Enuty and parhcularly the letter dated 18t ]une, 2014 s1gned by the
Director General of the Public Procurement Authonty The authorlty :

'upon con51derauon of the Tender Document submitted to it for approval

| by the Procuring Enuty pursuant to the Board's Order dated 20t

December, 2013 gave the Procuring Entity the authority to proceed with
the process of re-tender subject to the Procuring Entity providing for a

financial evaluation criteria.

The Board has perused the Tender Document and fmds that the
_.threshold for the flnanc1al score was prov1ded for in the tender"i i
ot __:document pursuant to the authorlty s dn‘ectlon Both the Techmcal and'; : _-3‘; e

‘. - the flnancml criteria Were therefore contaJned in the tender document__

A .from the beggmg and if the apphcant had any gflevance W1th the cr1ter1a:'

T then 1t ought to have ob]ected to it or not tendered for the pr0Ject at a]l

| dec151on in the case of Republic '-vs- The Pubhc Procurement .

_Admlmstratlve Rev1ew Board & Another Exparte G1bb Afnca Ltd & -

-'Another (2012) eKLR Where the ngh Court held as fo]lows - _' o

o ”The Appl:cants ha'oe admttted thot the Procurement documents -
: | had two dtﬁerent scores for the techmcal cvaluation parameters o
They ﬂeoertheless went ahead to submlt their brd in a
_":Procurement process, whtch in thezr mew, was founded on a s
NN flawe_d_ document. __It _zs onl Y after.they fmled to attam the__.- S

- 'minimum k tech_nical :'_'eoaluation' morks that the'y; started

26
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G In arrlvmg at thJs dec1s1on the Board Wlshes to rely on the High Court s






obtamed information that Would have perhaps been helpful to it in

e settlng out a more focused Request for Rev1ew |

On the Jast corrrplaint that there was disparity between the technical
scores of the four bidders who were bidders .of International- repute the -
b’oard finds that this ground was not set out in the body of the Request
for RevieW The ground was not therefore pIeaded The Applicant did
| not also provide any ev1dence to support the allegatron that the

e -Cornpames should have been ranked closely 1n the techmcal score The _

-"._-'Board further fmds that even if it was be assumed for the purposes of |

S ,thrs apphcatron that a}l the four comparues are compames of_‘ Lo

. Internanonal repute, it does not necessarlly follow that they all have the i

BN sarne techmcal capacrty so as to be awarded the same or a close techrucal S .

g _"score

o _Ttus 1s 1n the Board’s v1ew the provmce of the evaluatlon corruruttee o

-"Whrch rnust Welgh the technlcal streng;th of each b1dder on the contents.'_-: - it

of 1t s Tender Docurnent as subrnltted

o ""Before glvmg 1ts flnal dec151on on | this issue, the Board notes that at no |

N t:une did’ the Apphcant fault the 1st Interested Party Counsel for the\ R

b '_':*Apphcant stated ]n hrs submrssmns before the Board that the Apphcant o -

nm thrs Request for Revrew Was not castmg aspersmns on faultmg the AT

W _"'successful bidder but 1ts grrevance was rnalnly dlrected agalnst the

s f':f':‘_-f‘Procurmg Entlty, the 21“jl Interested Party and the 21“i best evaluated: o

-fl_:_:_.:__fbldder AER RIANTA INTERNATIONAL which was not joined as a

78 - '



S ‘_Respo'= ent m thls Request‘ for Rev1ew msplte of ser1ous aJlegaho:

| '}"_ihavmg been made agamst 1t o ',i S

Eee l;l{ﬁfThe Apphcant focused 1t s subrmssmns on_the Prov1510ns of claus

i :;. 2; 12 4 on _nder securlty and clauses 2 12 5 2 12 1f'and 2. 12

— The Apphcant submltted that the prov151ons of clause 2 12 4 in relatlo

o to tender secunty cleaﬂy and expressly promded that the Tender-




g .secur1ty shall be denornmated in Kenya Sht]hngs or in any other freely
. convertlble currency and shall be in the form of:-
o _a) Cash - | |
b) A bank guarantee.
: 0) Such Insurance guarantee approved by the authorrty
| d) Aletter of credit. -

'Counsel for the applicant further submitted that clause 2125 of the
| tender document, clearly stipulated that any tender not secured in
| "_accordance Wlth paragraph 2121 and 2.12.3 will be re]ected by the -

: Procurlng Entlty as non responswe

The Apphcant a;rgued that conh:ary to the above requlrement in: the__ o

1_.-_tender docurnent the 2nd Interested Party and M /S Aer Rlanta

| Internatlonal prov1ded tender ‘security in the forrn of Bankers cheques “

o Wthh mstrument was not recogmzed by clause 2124 of the Tender& " ‘:-':- _j::

. document and the tenders by the two compames ought to have been_

= jmmedlately IEJected as bemg non responswe in accordance Wlth clause' R

'The Apphcant submrtted that had the tenders by the two bldders been

dlsquahﬁed then the techmcal scores for the remalnmg tenderers and Sen

o more partlcularly the Apphcant s score Would have mcreased W1th the -

e __..result that the Apphcant Would have obtalned the hlghest score: and

S won the tender
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o The Apphcant 1n addl’uon also contended _that the Procunng Enhty had

3 -.5:':":-‘allowed to part1c1pate 1n' the’ tender process T.he Apphc:ant consequen’dv
L f-':*_f‘"subrmtted' that the above achons by the ‘_Procurmg Entlty_igreaﬂy

: conlpromlSEd the Integnty of‘ the tender process to.th.e detrunent of the
L Apphcant and the people of the Repubhc of Kenya | G

,:":_'*Both Counsel for.the Procurlng Entlt}’: the 15t IUtEI'EStEd Party' and the




' the Board to iook at pages 128 - 139 ‘of' his submissions, filed this
| Reqnest for Review. He however clarified that it was not correot for the
| applicant: to state that no explanation'waa given for the re-adrnission and
| that the Procurmg Entlty had given a detailed explanatlon in its written

submlssmns and the annexed docurnents

The Board has heard and considered the rival submissions made by the
parties on this issue together with all the documents submitted to it for .

consideration.

o '4The Board fmds at the outset and this was not chSpu’EEd b}’ any Of the-

o -"parttes to thls request for rev1ew that under the Prov151ons of clause'

Sl 2 19 4 a bldder was requlred to pr0V1de a tender secur1ty in" Emy Of the

a _'”"followmg forms -

a) Cash. .
b) Abank guarantee _ |
s c) Such rnsurance guarantee approved by the authorlty
d) Aletter of credlt i |

. The only dlspute before the Board was as  to Whether a Bankers Cheque' :

R :. 'was equlvalent to cash and 1f not Whether the prov151on of a Bankers |

e cheque iristead of cash was a Ir_unor deviation. , -

B j-'The Board has looked at the Prov151ons of Sectlons 3, 10 and 73 of the'-

.-_BIHS of Exchange Act. (chapter 27) of the Laws of Kenya and other _

TR several dec1ded cases s on thls issue.
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:_"Sectlo:n 73 of the sald Act deﬁnes What a Barmker s C’heque is aIld l’f states

:. PART ‘11:[ CHEQUES ONA BANKER i
:-;73: Cheque deﬁned

j:;'*:(l)A cheqﬁ 1s'a' bzll of eichange drawn on az'x anker. payable on

; Z)Except “S ':-Eﬁwmﬁe Pfomdeflm this. Pﬂ’.‘?fﬂ? fhf%-‘i?'f..o?_ls:an .
> thzs Act applwable to a blll of exchange payable on demand
;Ipply to a cheque Ty Ay L

(]ersy):I(mt Ltd --VS- Kammgran Splnnen GMBH (197’7) IWLR 3 that

_-.a.Banl(ers cheque 1s Iegarded as cash




| In'vtew of_the above provisions of the Act and the above authorities,. the

‘Board accepts the position taken by the Procuring Entity, the 1st a'nd the

2nd Interested Party that a banker’s c_heque is regarded as cash for a]l. '

mtents and purposes. The Procurlng Entity did not therefore breach the

' _prov151ons of clause 2 12 4 of the Tender Document.

The Applicant did not also demonstrate What prejudice it suffered as a
_result of the two bidders providing Bankers Cheques It's bid was

L evaluated to the last stage and it is upon 1ts tender belng declared

: _unsuc:cessful that itnow sought to raise the lssue

: .On the issue of adrrussmn and readnussmn the Board has consrdered |
. and dec1ded that issue in the Request for Rev1ew number 34 of 2014 to.; :

2 .Whlch the Apphcant was a party under Sechon 96 of the Act and adopts
o 1ts sa1d dec1slon and the reasons for arr1v1_ng at 1t 5 dec1s1on and reasons : .: S

- thereof

These reasons whlch the Board adopts are ina nutshell that - _- |

= 7 i) . The Procurmg Entrty s tender comrmttee was empowered - L

S __ to dJrect for a re-evaluatlon

' 3':'_ (11) .The Board d1d not flnd any ewdence or proof of any breach' o 1
co fof the Iaw or bad falth on the part of the evaluatlon__' o

SR comlmttee -

e B ‘(i'ii). " The 2nd Interested Party d1d not suffer any pre]udlce as it's
SRR fmancml proposal was evaluated ‘and that 1t freely‘ S

proceded W1th the process to the end after it’s tender Was o

g

.



declared successful at the techrucal evaluatlon stage after'fff:f i

L __.the re: evaluahon

{iv) The process of evaluatlon and re—evaluatlon was condu" =

L | .by the same members of the evaluahon comn‘uttee and the_'.-‘_“; [ S

L _'_'.;cntena for evaluatlon was spelt out from the 'begﬂlnmgd‘{_-

| smce 1t was contamed 1n the tender document

| _:' is dlsrrussed

— _Ansmg trom all the foregomg fmdmgs ground 4 of the Apphcant s

.grounds for Rev1ew as ca.ptured in lssue No 5 above therefore faﬂs and

.TSSUE_NG__: N

Whether or not the Appltcant suﬁ"ered loss, damage aml pre]udlce as a: &

Act, the Regulations and the mfemsefoum the tender document. .

B :";however falled to demonstrate such breaches and 1n the absence of such

. -'_'f.proof thls ground of rev1ew cannot succeed 7 :f .

.. -'-'.The APPhcant subrmtted in grounds 5 and 6 of 1ts Request for Rev1ew
L that 1t had su_tfered loss and damage as a result of the Procurlng Entlty s ]
e ElCthIIS arlsmg from the alleged breaches of the Act and the cr1ter1a set:'_;ﬁffif__;:
- out by the Procurmg Ent1ty in the Tender Document The Apphcant.:__.:: o

© Thi grundfw thf sso faﬂ Lo

L




e FINAL ORDERS

-In view of the above fmdmgs and in exercise of the powers conferred N

upon the Board by the Prov151ons of Secuon 98 of the Act the Board

g .ma_kes the followmg orders:-

) That the Prehmmary Ob]ectton dated 5t September, 2014 and filed -

B by the Interested Party on 8t September, 2014 is hereby drsrrussed |
b) Pursuant to the Board's findings on issues No.3, 4 and 5 above the
Applicant’s Request for Review dated 22%¢ August, 2014 and filed

 with the Board on the same day is hereby dismissed.

| ) The Procurmg Entrty is therefore at L1berty to proceed with the

B Procurement process in respect of the tender the sub]ect matter of

o thrs Request for Revrew

"t

d) In vrew of the fact that each of the partles to thls Request for

: Rev1eW was partly successful in the issues framed for .

determmatlon, each party Wﬂl bear 1t 5 own costs of ttus Request-i;_j.": ak

for Revrew

Sy {:'Da"_t'e‘a this’l"]_th d'a'y of September, 2014

' CHAIRMAN,PPARB  SECRETARY,PPARB

L 3.6.:_



