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BOARD’S DECISION

ST Upon hearmg the representanons of the parﬁes and mterested candldates

~ before the ‘Board and upon con51der1ng the information 1n a]l the -.

' documents before it, the Board dec1des as fo]lows



BACKGROUND OF AWARD

Invitation to Tender
The Procurlng Entlty, Mu’ustry of Defence, advernsed tender Tender No.

| MOD/ 423 (0702’7) /2014/ 2015 for supply of Soldler Boxes on 5% March

2014 and closed on 20th March 2014 The tenders ‘were opened on 20th
March, 20134 at 10. 00 am. in the presence of blddlng firms’

.-representatwes A total of runeteen (19) fll'l'IlS, 1nc1ud1ng the Apphcant

responded submltted b1ds | |

'Evaluation Criteria _ _
| The crlterra to be used at the various stages of evaluatlon were. 5pec1f1ed in
©the Appendlx to Instructlons to bldders The three stages of evaluatlon are .
: 1dent1f1ed as prelm'unary, techmcal and commerc1a1 |

.Clause 8 of the Appendlx to Instructlons to: Bldders found at pages 20 of
the Tender Document prov1ded for prehrrunary evaluanon in hne with
'Regulauon 47 (1) (a) to (g) of the Pubhc Procurelnent Regulatlons, 2006 .

Clause 9 of the Appendlx to Instructtons to Bldders found at page 20 of the

Tender Document prov1ded the crltena for Evaluatlon and Cornpanson of

_ 'tc—:-nders (Phy51ca1 evaluatlon) .

o -'r.Clause 14 requlred tenderers to prov1de samples for lI'lSPECthIl and testlng

gk Thls requlrement was to be rna:r:ked out of 15 pomts

Physical evaluation

- The criteria for physical evaluatlon and the Welghts attached to the.

' evaluatlon parameters were as follows



(a) Line of business - to be demons’o'ated by

(i) Emstence of busmess pren‘uses dealmg w1th supply of soldler_

boxes. o - - 20p01nts
(ii)Storage facilities ava.llabﬂlty - 15 polmts
| (b) Capacity to Supply:_ | : |
(i)TTle evidence to be in the form of
= Contracts With established institutions
. Local purchase orders.
- (c) Transport capability - to be demonstrated by | |
(i) Copies of vehlc:le log books in the name of the tenderer, We1ghted

as follows: _
= - 1-2 vehicles - 5 points
= 3 vehicle and abo_ve -15 P_Oihté. :

A tenderer Who faJled to comply Wlth any of the above condltlons, was. to

be con51dered non-responswe and hls tender Would not evaluated further

- .. 'Commercml Evaluatton o |

| .Clause 10 of the Appenchx to Instruohons to B1dders found at page 21 of "
. _the tender docurnent prov1ded the cr1ter1a for comrnerc1al evaluatlon

. _Whlch attracted 50 pomts W1th the IOWest quote arnong the responsive ._ '

firms earning the maximum 50 points. Points earned by other_bldders in
' the commercial evaluation were based on the formula:

' Lowest Price x 50
- Quoted Price

Clause 15 stated that the points earned in the evaluation were to be added
up and the tenderer scoring the highest marks and having complied with
all stipulated conditions would be deemed the successful tenderer. |
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The tenderers were informed that the Procuring Entity may prior to award
confirm qualiﬁcaijon, capacity, and experience of the deemed successful
tenderer to determme whether the ﬁrm is quahfred to be awarded the

| contract in accordance w1th Regulatlon 52 of the Pubhc Procurement

Regulatlons, 2006

Evaluatlon of Bids - : :
The Procurmg Enuty dld not prov1de the Board W1th the results of the
prehrmnary and comrnercral evaluation. The Procurmg Entlty 8 evaluatlon

report subrmtted to the Board only contams mformanon on the outcome of

: the phys1cal evaluation in Whl('_'h M/s Panorama Techrucal Serv1ces Lid

the A hcant and M s Selwa Furmture and Interlor De31 ers Ltd were
PP g€l

V’ranked in posrtton 1 havmg scored the maxnnum 50 pomts meant for this

_evaluatlon stage The successful bldder Whom the Procurmg Enttty

awarded the tender was ranked 9‘h in the phys1cal evaluatlon

fThe tender opening reglster a:nd minutes show that the Apphcant quoted

- the lowest price.

: TENDER COMMITTEE’S DECISION -

The Mmrstenal Tender Comrmttee at its meetmg held on 22“d August 2014

| _.dehberated on Tender No. MOD/ 423 (07027) / 2014/2015 for Supply of
: 3.Sold1er Boxes and approved aWard of the tender to M/ s Trade Crrcles Ltd |
at 1ts tender pr1ce of Kshs 3 100 per solcher box de]rvered e |

._ .The Successful B1dder and the unsuccessful bldders were notlfred v1ed
' "lletters dated 1st September, 2014 | o L



| THE REVIEW _

_. .The Apphcant M/ s Panoran‘ta Techmcal Serv1ces Ltd lodged this Request
for Review on 22xd September, 2014 agamst the decision of the Tender'
Committee of the- Ministry of Defence in the matter of Tender No.
MOD/423 (07027)/ 2014/ 2015 for supply of Soldier Boxes. .

The Apphcant requests the Board for the fo]lowmg orders - _. _ _
@) That the Procuring Entity’s Decision and Tender proceedmgs are hereby
annulled; or . S |
b) Alternatively, the procuring entity is hereby ordered to review and revise
. the eoolodﬁon criteria in strict compliance with the -Consiitotiorl' the _A_et .'
~ and the Regulaﬁons dnd thereafter re-advertise the Tender, rmd »
c) That the Procurmg Enhiy is hereb 1 ordered to pa y costs of and mcrdental b
o the Request for Re'ozew artd __ ' ' . ' 3 .
d) Such other, additional, further, mczdentel and/ or alternatzoe orders as the

honourable Board may deem just and expedient,

~ The Appli_carr_t was repreSerrted by. Ms Purity Makorl,Advocatewhﬂe the
" -Procuring Entity was represented by Captain Gr'ace Ajierh, Advocate. .

: "I'he Apphcant ralsed four grounds of review as fo]lows R

1. That the Procurmg Enﬂty by a letter dated 15t of Septernber 2014 and
_ 'rece_rved on the 16t of September 2014 dec_lared the Apphc_ants
application 'unlsuccessful on grounds that .the Appjicarrt’s quoted Prices
Were above the cons1dered and e)ostmg market prices while the

'Apphcant was the lowest brdder,
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2. That the Procuring Entity used tender requirements and an evaluation
criteria that had no bearing on the goods, works or services being
.proeured, contrary to the express andlrnphed provisions of (infer alin)
Se_ctions_ 34 and 66 ot the Public Procurement and Disposal Aet, 2.005

-. (”_theAct”):._-:. T N

- 3. That the Procurmg Entlty purported to award the tender toa candldate

that did not meet - a11 the mandatory requlrements of the tender,

B contrary to the express. and nnphed prov151ons of (inter alm) Sections 31

.- and 64 of the Act as read together Wlth Regulatlons 47 and 48 of the

g .Publ:c Procurement fmd Dtsposal Regulattons, 2006 (”the Regulatlons”),

4 That in view of the foregomg, the Procurmg Ent1ty s proceedmgs and

B dec151on offended the prov151ons of Artlcle 227 of the Constttutlon of

) | Kenyu, 2010 (“the Consntutmn”) and Sectlon 2 of the Publzc Procurement
s and Dzsposal Act, 2005 (”the Act") |

. i--'*PRELIMINARY 1S SUE

| --'-:The Procuring Enuty inits Response to the Request for Review stated that
-~ the Request for Rev1ew Was fﬂed out of the snpulated penod of : seven days

' 'for the f111ng of a Request for Rewew as prov1ded for under Regu.latlon -

a '_-_:73(2)(c)(u) as amended by paragraph 20 of the Pubhc Procurement and. |
e DlSpOSEll (amendment) Regulauons, 2013 It argued that the letter of -
: "notlhcatlon was dated 1st September, 2014 and that the Request for Rev1eW
-havmg been filed on 92nd September, 2014 was filed way out of the seven

o ;day perlod a]lowed for the fﬂmg of a Request for. Rev1eW under the

Regulatlons o



' The Board observes that the issue of the time for filing a Reqnest for
Review is a preliminary issue of 'juris.diction. The Board has previously
held that where a preliminary issue arises at .any time, before or during the
hearing of a Request for Review, the issue must be dispensed with before

delving into the merits of the Request for Review.

The Apphcant argned in“olpposit’ionl to this issue that although its letter of
"'notification was dated 15t September, 2014, the Applicant received the said
letter on 16% September} 2014. The Applioant""prod'uCed the original
_ rnailing envelope in Wthh the letter of noﬁﬁcaﬁonlwas sent. The date on
the maﬂlng envelope Wl."llCh is stamped at the rece1v1ng post offrce is 11t
y Septernber, 2014 e Dl

y -.; The Board observes that the Letter of Not1f1cat10n of Award to the | :

| "'Successful Bldder and the Letters of notification to the unsuccessful :
bidders (including the Applicant) 'Wer'e all dated 1st September, 2014. The
- Board however reiterates that the postal stamp on the mailing envelope of
 the letter of not[flcatlon to the Apphcant is dated 11th September, 2014. The -
: Procurmg Entity has not prov1ded ev1dence to show. that the Applicant
- received the letter of award on a date earher__ than ‘16_‘1‘__September, 2014
which is- the date the App]icant- :s'tates that it recelved : the' letter of
notification. In the absence of such proof,:. the; Board is satisfied that the

. date of notification of the award to the Applicant'is 16t September, 2014.

- The Board reiterates that where the issue of non service of a notification is
rsise'd by an applicant itis incumbent upon the Procuring Entity to prove
that it served the letter of notxﬁcatton on a parncular date for the purposes
of computmg t1me The Procurmg Entity’s Prehmmary Ob]echon therefore
falls and is hereby dlsrmssed The Request for Rev1ew havmg been filed



on 22nd September, 2014 the same was filed within seven days provided for
under Regulation 73 (2) (c). |

THE APPLICANT’S CASE .

-The Apphcant subrmtted that it's Request for Rev1ew is prermsed on the

| | lletter dated 1t September 2014 from the Proourmg Entlty Wthh 1t recelved

. on 16th September, 2014 'Ihe Apphcant has attached to the request for a-'

review a letter marked as annexture PTFLZ namely the letter of

E not[ﬁcatlon The Apphcant stated that the reasons advanced m the letter

:dated 15t September, 2014 formed the basrs of the complamt that Was

b before the Board and the reason for the Apphcant s tender allegedly belng

o unsuccessf'ul Was mdlcated 1n the 2nd paragraph of the sa1d letter Whlch
'_.:states asfo]lows, e . T & | _. :

o ”We wrsh to‘ thank you most smcerel _/ for your partzcrpatzon in the

above mentwned tender We however regret to mform you that your .

ojj"er was not successful thrs tzme round Thls was occas:oned by the

fact that your quoted przce is above the cons:dered and extstmg |

| market pnce

@ The Apphcant averred that 1t is not 1n dlspute that the Apphcant 5 b1d was
the lowest pI'ICEd b1d and that ’EhlS Was conf].rmed by paragraph 4 of the
Procurlng Entlty s response to the request for rev1eW Wthh states as

follows— B o

o ”Whereos the Applwant quoted the lowest prrce on msual mspectzon

' e"aaluahon whlch was done



The Applicfant added that: it was not in dispute .that the Applicant had
- quoted the lowest price and that therefore the reason advanced in the Ietter
of 1st. September, 2014 was not true and satrsfactory to the Apphcant since
the Procurlng Entlty knew very We]l that When the bids were opened the
Apphcant was the one Wthh had quoted the Iowest pIICE |

._ The Apphc:ant further subrrutted that it was d15mayed that now the
k'respondent was allegmg that the sample reference Wthh they marked as
ABI3 fell short of the reqmred quallty standard That was not mdlcated in

) _ the letter dated 15t September, 2014 and that 1f mdeed that was the reason,

| nothmg would have been easier than to state the same in the sald letter |

- _The Apphcant added that the new reason was an afterthought and an

E _attempt to ]ustlfy the refusal in awardmg the tender to the Apphcant It

:further stated that gomg through the re8ponse, 1t Was the APPhCants_"-: R

__'_:'_expectatlon that in comphance w1th Secuon 66 (5) of the Act the L

'respondent should have at least provrded the Board W‘lth an evaluahon. g

- report contauung a summary of the evaluatlon and comparlson of tenders

s and more partrcularly 1ts evaluatlon of the samples and that none had been

L _subrmtted and the only reason for the Apphcant s drsquaJJhcatron was that-

_._'__contamed 1n the letter dated of 1-'5t September, 2014 The Apphcant

o submrtted that the reasons in the letter of 1st September, 2014 were in any

| event not true and the Procurmg Entlty had not advanced reasons as to
" _Why it falled to comply w1th Sectton 66(4) of the Act for if they had the
Apphc:ant ought to have been awarded the tender The Applicant prayed
 that the Board does fmd the request for revrew merrted and award the

o orders sought

10 -



THE PROCURING ENTITY’'S RESPONSE
The Procuring Entity. on its part opposed the Applicant’s Request for

_ Review and submitted that it was not in dispute that the Applicant was
,_ ;mdeed the lowest evaluated bidder in terms of price and this had_been
_ captured in paragraph 4 of its re5ponse, which reads as follows:- -

- “Whereas the Apphcant quoted the lowest pm:e, on visual mspectwn
eoaluaﬁon whwh was done ugamst a sample reference, the Appltcant ,
s product whtch was. code AB13 fell short of the requlred quahiy

e standar

The Procurmg Entlty stated that as mueh as the Apphcant was the lowest
' '--evaluated b1dder 1n terms. of Pl‘lCE, the cr1ter1a for the tender evaluauon |
- was based ‘on- physmal evaluatlon, that is, phy51cal evaluatlon of ‘the
: ".tenderer s busmess, VlSlIa.l mspectlon, the quoted prlce and prevmus.

i contracts

:-::'The Procurmg Entlty further argued that 1t was a requlrement in the
i Instructlons to Tenderers that bldders subrmt one sarnple of the soldler box
to the logrstlcs department and that 1t Was supposed to be dellvered on or :
'.";before the closmg date of the tender '_I'he sarnple Was to be Vlsually
""'evaluated to ascertam confornuty to the stock reference sarnple of the

Procurmg Entlty durmg techrucal evaluauon

| The Procurmg Entlty added that thlS tender Was awarded not prrmarlly ‘on
the ba51s of the lowest quoted prlce and that contrary to the Apphcant 5

' assertron that it was the 10West re5pon51ve bldder in terms of prlce, ‘The
Apphcant was . not the ‘ultimate lowest evaluated bidder since the

'evaluatlon was based on other parameters be51des the prlce and Inarl(et

11



 survey. Tt submitted that the Applicant failed to meet paragraph 3.8 of the
instructions to tenderers and the general conditions of the contract in

 accordarice with Regulatlon 49,

~ The Procuring jEntity_ -further submitted that the Tender Committee
- incorporated an evaluation criterion that encompassed the financial aspect,
market survey, documentation, visual evaluation and phys,ical. evaluation
which culminated in a summary of the performance of the firms on the
stated aspects as evidenced in the Submission to the Ministerial Tender
~ Committee. It further submitted that in view of the inspections that were

- carried out in accordance with paragraph 3.8 of 'the.‘in'strucf‘ions ‘to

S tender.e'rs, the s'arnple' giiren by the Applicant .'fa:.iled to meet the required

- 'techmcal standards and the Respondents mvoked their rlghts under I_ .

paragraph 3.8. 4 of the mstructlon to tenderers, General condmons of_ .
H) contract and in accordance W1th Sectron 49 of the Pubhc Procurement and k

g D1sposa1 Act

| | The Procurmg Entlty further argued that it d1d not of:fend any of the

| . - prov151ons of Const1tutlon and in partlcular Artlcle 227 and that it 1ndeed R

carried out the tendermg process g1v1ng regard to faJrness, transparency
and equity. The Procurmg Entity further stated that the submission made
'by the techmcal evaluatlon comrruttee, recomrnended to the tender
| corrumttee to award the lowest evaluated bldder, M/ s Trade Circles

Lumted and not the lowest quoted b1dder

B In conclusmn the Procurmg Entlty averred that the request for rev1ew was

pnma fuae frivolous and solely aimed at delaylng the procurernent process o

of the soldler boxes Wthh are very: n:nportant to the nuhtary given that the
| Imhtary is about to recrmt and there W1]1 be need for the soldier boxes It.

12



0

prayed that the Applicant’s Request for Review should be dismissed with
costs and the Board should exercise its powers under Section 98 of the

Public Procurement and Disposal Act, 2005 and dismiss the request for

review.

INTERESTED PARTIES RESI’ONSE it

_' The lnterested party stated that it assoc1ated ltse]f W1th the submlssmns of
'the Procurlng Entrty | SR

APPLICANT'S: REPLY |

. In Tesponse to the Procurlng Entlty s. subrmssrons, the Apphcant submitted
that the Procurmg Entlty had mtroduced sornethmg called stock reference
'sample as part of the techmcal evaluatlon It argued that techmcal s

evaluatlon can only be done before fmanc1al evaluatlon as per the law. It

was. the Apphcants argument that the Procurrng Entlty could only have
) con51dered the fmanc1a1 evaluatron after the Apphcant successfu]ly passed »

‘the techrucal evaluatlon Wthh the PE confu'rns to have been the case, It |
' further argued that it was the obhgatlon and duty of the Procurmg Entrty

to grve correct and cornplete descrlptlon of What they Wanted Jn terms of

solder boxes and they ought to have prov1ded the spec1f1c stock reference
"'sarnple to all bidders in the name of farr and open cornpetrtlon in

o accordance Wlth Sectlon 34 (1) of the AC’C

13



THE BOARD'S FINDINGS

‘The Board has carefully considered the Subrrﬁssion's"of the 'partiee and R

examined all the documenits that were submitted to it arld has identified

the fo]lOWing issues for determination in this Request for Re’vier_/\'r_:ﬁ. .

() Whether the Procurmg Entrty falled to cornply W1th the Prov1510ns |
Section 67 (2) with regard to nouflcauon of award and whether it

can depart from the reasons given.

' .;. (11) ':4 Whether the Procunng Ent1ty falled to carry out tender evaluatron .

in accordance Wlth the evaluatlon crlterra set out m the tender o

o - ':_i_document contrary to Sectlon 66 (2) of the Act

(m)Whether the Procurmg Entlty can award a tender under P""l't (V) it

B to a b1dder other than the lowest evaluated bldder -

| .1. ) As to whether the Procurmg Entltv farled to complv w1th Sectmn 6’7

(2) on notlflcatlon of award

'.The Board notes the followmg prov1s10ns of the Act and the Regulatlons.

.Whlch reads as fo]lows - | S a |

Sectmn _67 (2) _

S ”At the'same time rits the person‘submitt:iﬁg"the sueceSSﬁl teh.der .i's )
notrﬁed “the procurmg enhty shall nottfy all other persons subm:ttmg |

B tenders that thezr tenders were not sueeessful” .

14



Regulation 66(2)

“A procuﬂng Entity shall immediately after tender award notzﬁj an
‘unsuccessful tenderer in writing and shall in the same letter promde
reasons as to why the tender, proposal or applwatlon to be prequahﬁed

was unsuccessﬁzl” -

The Board fu_rther notes ‘the fo]lowmg facts Whlch are ev1dent in the

documents presented before 1t e

| ~1 The Tenders Were opened on 20*11 Marc.:h‘ .2014 and had a-"-'val.idity
. penod of 150 days thus were expected to explre on 17th August 2014.
e The Procurmg Entlty extended the tender vahchty perlod up ! to ?_Oth
| _"_:_October, 2014 | BRI R
The Procurlng Entlty 5 Tender Comrmttee ad]ud_tcated and awarded
._ ._ :V_the sub]ect Tender on 22nd August 2014 E | |
._:=The Letter of NOtIflCElthl’l of Award to the Successful Bldder and
| Letters of regret to the unsuccessful bldders (mcludmg the -
I_:_'Apphc:ant) are all dated 1St September, 2014 N o |
B :_'Ihe Apphcant states that 1t recelved 1ts letter of IlOtlflCﬁthl'l on 16th
..September, 2014 The reasons advanced in the sa1d letter dated 1st
_-September, 2014 as md1cated in. paragraph 2 of the letter states as

:"-'-fo]lows, o

o ”We w:sh to thank you most smcerely for your partwtpatzon in
o .the above menhoned tender We however regret to mfom you '
. that your oﬁer was not successful this time round This was
occasioned by the fact that your quoted pﬂce is above the

consldered and existmg market price”.

15



- -'I_fhe'Board finds that in _terms_ of Section _67 (2) of the Act, the Procuring
- Entity parﬂy'complied with the law because it indeed wrote a letter to the
Apphcant nohfymg it that its tender was unsuccessful However, that is as
far as cornphance with the law reached. It is the Board’s view that the
_ _Procurlng Entrty falled to comply with Regulauon 66(2) When it gave the
| Apphcant reasons that were not correct that its tender price ; Was above the

.'con51dered and existing market price when in actual fact the Apphcant s

“quoted price was the lowest. -

The Board further finds that the lr.equirenlents under Reg-lﬂaﬁon 66 (2) of
the Regulations are mandatory reqmrement for reasons and the Procurlng

Entrty should not be a]lowed to add or substitute reasons at its

converuence partlcularly When a Request for Rev1ew has been flled where =

o = the absence and / or the adequacy of samples was not a reason for the"

L Apphcant s tender bemg declared successful then the notrﬁcatlon should

have sa1d 50 and the Board Was not at any pomt 1n the review process

'pr0V1ded Wlth an evaluahon report showmg how the i issue of samples was -
o _con51dered The only explanatron given by the Procurmg Entlty from the
‘bar was that the sample evaluation report was avaﬂable The report was

" however not availed to the Board

- _The Board therefore flnds and holds that the Procurmg Entlty could not

_ mtroduce any new reasons nudstrearn

16
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2. As to whether the Procuring Entity failed to carry out tender

| evaluatlon in accordance with the evaluatlon criteria set out 1n the

. tender document contrarv to Sectlon 66 (2) of the Act

- _.The Board notes that the tender document prov1ded evaluatlon cr1ter1a to
| ‘be used by the Procurmg Ent1ty to determme the successful tenderer The
.._::_only evaluatlon report submltted to the Board by the Procurmg Entlty was

. that of the 51te v151t / physmal evaluatlon As already stated there is no
__.:-._evaluatlon report for the evaluatlon of samples and past performance The
_‘ .Board d1d not also come across an. evaluahon report to show how the .
.; b1dders Were evaluated at the prehmmary stage The Successful Bidder
_Whlch Was awarded the Contract Was ranl(ed 9th in the phy51cal evaluatlon
:_and had quoted a pr1ce of Kshs 3100 per umt dehvered for both Na1rob1

i and Mombasa The Apphcant Was ranked 1St in the Phys1cal Evaluatron
| and had quoted. a pr1ce of Kshs 3000 and Kshs 3150 per umt dehvered for -
SR '_l_'-:Na1rob1 and Mombasa, resPectrvely ’I'he letter of notlﬁcatlon shows that= |
___the Apphcant was dlsquahfled on the ba515 that its prlce Was above the
: . con51dered and ex15t1ng market prlces The _Board was not however

. mformed of What the 50 ca]led EX]StLI'lg market pr1ces Were o

:':The Board Wlshes to refer to the Prov151ons of Sectlon 66 (2) of the Act

| ::"_'Whlch states as fo]lows S

”66(2) The evaluatwn and comparzson shall be doneusmg the
procedures and cnterm set out in the tender documents and no other

N cmterza shall be used v '_ P

7



In its own adiniésion the Procurmg Enﬁty stated that the Applicant_

Y

o quoted the lowest pr1ce Further, by the Procurlng Ent:tty s own subl:mssron. -

the Tender Committee mcorporated evaluatlon criteria that encompassed '

 the financial aspect market survey, docurnentatlon, visual evaluatlon and
phys1cal evaluation that cuhmnated in a summary of the performance of
the firms on the stated aspects Bldders Were not ranked on these aspects
- calling into question the ob]echwty and fairness of the evaluatlon process.
It is not in dispute that it was a requlrement in the Instructions to
Tenderers that bidders subrmt one sample of the soldier box which would

be v1sua]ly evaluated to ascertaln conforrmty to the stock reference sample

'of the Procurlng Enttty durmg technical evaluatlon ‘The same Instruchons

E 'to Tenderers provrded a rnechamsm for scormg b1dders on: the sample:
= 'soldler box up toa ma)omum of 15 pomts This crlterlon of scormg bldders:' -
o _Was never apphed and not a smgle bldder was a551gned a score on the

: basis of the sample soldrer box subrmtted Instead the samples Were‘-'_ L

i "ac:cepted or re]ected by mere visual mspectton ThlS approach can hardly

o be descrlbed as belng ob]ect1ve, fair and. transparent

| The Board fmds that the Procurlng Entlty apphed evaluahon cr1ter1a other

- than that set out in the tender document and hence violated the prov1srons |

of Sectron 66 (2) of the Act and thereby arrlvmg at the Wrong dec151on

3. 'W'hether the Procoring Entitv"ca'n aWard atehder u'hder: part (Vitoa

bidder other than the lowest evaluated bidder.

"I'he Procurlng Entlty conceded in its subn:ussmns and this was not in

: drspute that the Apphcant Was the lowest evaluated bldder There was no :
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dispute that the subject Procurement was Procurement under part V of the

Act headed OPEN TENDERING under the Provisions of Section 66 (4) of

| ﬂle__Act, a tender can only be awarded to. the tenderer with the lowest

o _eira_luated_ price. This Provision of the law r_ea_ds_ as follows:- =

- “Section 66 (4) The successful tender shall be the tender with the

lowest evaluated prz'ce”.

__'_It was. not therefore open to the Procurmg Entlty to award the tender to
| _. any other bldder W1th a h.rgher pr1ce That amounts to contraventlon of the

- law and the express Prov1510ns of the Consututron and the Act on farrness

: GENERAL oBSERVArI_oN_ T

 The Board has observed from prev1ous cases .and the mstant request for
.'rev1ew that the Procurmg Entlty in this matter has in the past. failed to
o subrmt docurnents on tu:ne to the Board under the Prov1s10ns of Sectlon 44 7
B (2) (© of the Act a_nd Regulation 74(3) of the Regulatlons once a Request for

g Revrew has been. fﬂed agarnst it before the Board The Secretary of the
";.:._.Board Wrote to the Procurmg Entlty twrce to prov1de docurnents but the

'PE dec1ded to 1gnore the letters The Board is not happy W1th thlS trend

. | and will i 1rnpose sanctrons in future should the trend contmue

N ;Pnormw OF'IrrEREMEDIEs e i

i On the Pr0pr1ety of the rernedles,r the Board has con51dered the dec1sron of
' 5_'&1e Board in the case of Gohcha Gange Omar _vs- The M_uustry of State _
for Defence (Apphcatron No 15 of 2012) Where the Board substltuted the o

-”--Procurmg Enttty s dec151on to award a tender for the supply of meat to
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. 'on appeal rnustbe obeyed

- party which was not the lOwest'succes:sful:b.idder ' The Board ordered the

award of the tender to the lowest evaluated bldder pursuant to the ..~ .

' prov151ons of Sectron 66(4) and 98(c) of the Ac:t .

The Board’s power to substitute an award of the Procurmg Entrty Where

the cucumstances of the- case S0 reqmre was affirmed in the recent decision

B dehvered by the I—hgh Court in the case of Repubhc “vs- the Central Bank; |

o of Kenya Exparte Horsebrldge Network Systems (E A) Lid ]/R No. 87 of

| 2014 where the court not only affirmed the Board’s power to substltute an' |

" award of the Procurlng Entity but stated that the decision of the Board or

the ngh Court arnou_nts toa statutory cornrnand and unless itis set a51de. -

S 'DECISION OF THE BOARD

. . In v1ew of all the above facts reasons the authorltles and the law and the . o

E ‘cucumstances of this case, The Board in exerc1se of the powers conferred

o upon 1t by Sect10n 98 of the Act makes the followmg orders - ;;' L

1 The award of the sub]ect tender to the successful b1dder, Messrs '_

i _' Trade Clrcles L1rn1ted is hereby annulled

B 20 In v1ew of the urgency of the procurernent of sold1er boxes and in

L :_:'_:vrew of the lrmrunent rruhtary recrmtment and in exerc1se of the

i i :powers conferred on the Board by the Prov1s1ons of Secuon 98(c) of" |
o the Act the Procurmg Entrty is dn:ected to award the tender for the o
- supply of Sold1er Boxes Tender No MOD / 423 (07027)/ 2014/ 2015 o

_to the Applrcant T.he Appllcant should supply to the Procurlng | o



Q

- Date'd at Nairobi on this 10t day of October, 2014

Entity Soldier Boxes which are in conformity with the sample Soldier

Box stock reference in possession of the Procuring Entity.

3. The Procuring Entity is directed to complete the entire pfocurement
process within Seven (7) days from the date of this decision.
4 In view of the ab:se”n'c-:e of the Procm'ing Enﬁty at the ruling, the
~ Procuring Entity will be served with the decision of the Board by the
- Secretary to the Bo.a'rd._' '_ S |

b, The Board makes no order as to costs.

..... il ..

\IRMAT | ~ SECRETARY
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