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IN ATTENDANCE L S
L. Mr. Stanley Mjheso '_ - Holding Brief for the Secretary

PRESENT BY INVITATION

Apphcant Com Twenty One Lmnted

1. Simon Ngara | - Advocate

2. Evans Mwaura - Directdr '

Procurmg Enhty — Comptroller of State House

1. Stephen G Wamae -A/D Supply Chain Management Serv1ces
2. Peter N]nge - - Chief Strucfural Engmeer_ -
8/ CJOsu  -Engineer ('mfe;:ﬁi@f B
4. P. ] Osaso | : o —Eng1neer (Electrlcal)
5. ] G. Makuml _:_ o - -A551stant Secretary
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R ':_1 Arumesh Solemkl - Dn:ec’cor, M]?I Technology Solutlons Ltd

.2 Eliud Smowa - Manager, MFI Technology Solu’aons Ltd

3_. ]aswmder Smgh - Tech Manager, MEFI Tedmology Soluhons Ltd

BOARD’S DECISION .

Upon hearmg the representatrons of the partLes and interested candidates -
before the Board and upon con51dermg the mformatlon in all the

documents before it, the Board decides as fo]lows



BACKGROUND OF THE AWARD

1 OINTRODUCTION

' 11 SCOPE OF WORI(S

The works the sub]ect matter of thls dec151on ]nclude but Were not ln:mted

.to the supply, msta]lanon, testmg and co:mrmssmrung of a new IP BASED

LA B X, ermg in the areas to be 1dent1f1ed on site and termmatton of the : |

- :_telephone lnstru.ments

E :TENDER INVITATION

10No Bldders ‘were mv:d:ed to tender for the Works through restncted

: .tenderlng

L 2'0TENDER'OPENING '

-Nme (9 No) bldders retumed then: tender documents The bldS Were

: opened on BOth September 2014 at the Procurlng En’aty S PIeIrLlses (e

' The bldders B1d Sums were as follows -

' Table 1: Tender Opemng Results

' 'Openmg : B1dder s Name 1 Tender Sum (Kshs)
Order : ' RPN
1 M/s ComTwenty OneLtd o B
P.O. Box 15818 - 00100 Na:lrob_l '19,299,620.00 . -
2 M/sSoulcoKenyaLtd e E
| P.O. Box 26632-00100 Nairobi - .19,993,879.00
3 M/sMZE'ITeehnology Solution Ltd. N
P.O. Box 10600-00200, Nairobi 23,581,639.00
4 = | M/sPong Agencies Ltd o
- ' P.0O. Box 60087-00200 Nairobi 26,267,622.00
5 M/s Lekha Trading Co. Ltd. S
P.O. Box 7373-00100 Nairobi 29,074,500.00




6 - | M/s Comm. Carrier Satelite Services Ltd. T ',
| (Pegrume Ltd.) P.O. Box 41093, Nairobi. © 19,659,979.75
7 M/s. Rehebeam Agencies Ltd, | T
P.O. Box 215-00200, Nairobi : ' - 35,640,544.00
8. M/s. Telecommunications Today ‘
P.0. Box 15526-00503, Nairobi ' I 28,036,495,00
9. M /s. Geolea Enterprises Ltd _
P.0O. Box 9481-00300 R 30,658,752.00

Determination of Responsiveness as the Minin:tum Qualifying Criteria ‘

For the purpose of this tender,- a responsive bid was one, Whicl'r conformed
to all the requirements of the tender as contained in the invitation letter
and tendering instructions, without material deviations and reservations. If
a tender was not substantially responsive, it should have been rejected’.-
All the B1dders were- examined for cornphance w1th mandatory
o 'reqmrernents by exammmg the pre qualjﬁcatton COIldlthI‘lS as set outin -
o f _"the cond_ttlons stated in the b1d document | | | | .'
- The b1dders were evaluated to conﬁrrn thelr cornphance W1th the followmg e
'requlrements - R ERTEEE A |
| | 1) Provlde a properly F]lled Slgned and Starnped Form of Tender
L ii)_. ._P10V1de a bid bond of Kshs. 240 000 OO frorn a reputable bank or an
L 'msurance company valid for 150 days y S
m) Pr0v1de a duly filled technical sehedule SRR
1V) = Promde duly leled schedule of unit rates

o) 'Prov1de a statement of comphance

| Table 2: Preliminarv exammatlon 'results _. -




Bid Tenderer
No.

Form of tender

.| Bid Bond
technical -
schedule -
1nit rates

' Dully.ﬁlled

: __Rema;k’s R

| Dully filled
‘| schedule of

| Statement of

1| M/s Com Twenty One Ltd

2] <. |compliance.

=
<
2] e
2|

2 M/ 8 Soulco Kenya Ltd

3| M/s MFI Technology T
__::Solutlon Ltd. - L :

! ..M/sPongAganmesLtd s )

I _M/s_L_gkha'I:ra_dj.ng Co.Lid. [

SR
<
<]
o
=

6. M/s Comm. Carrier Satelite N
' | Setvices Litd. (Pegtume Ltd) -
_ (Note the change of Firm

'| name not acceptable)

7 I M/s RehebeamAgenmcs R I i B 1B

8. | M/s. Telecpmmumcatmns _ \j NN N R Ty : RrR. |
Today o

9. M/s. GeoleaEntetpl:lses A x | 4 < '\/ ' "
' -Ltd- : L NR

1/ Implzes comhtmn fulftlled R - Imphes Responsme, X— Impltes
condition not fulfilled. |

NR- Implies Not Responsive
- From table 2 above, the following was observed . -

Note



1) M/s CommCarrier Satelite Services Ltd. (Pegrume Ltd.) d1d not

produce any official documents showing the relation between the two
firms and was .'therefOIe disquaﬁﬁed from further evaluation. The firm
invited to tender was M/s Pegrume Ltd. However, M/s. Commcarrier

Satellite Services Ltd submitted the tender but without enclosing any

documents showing the official /legal relationship between the two firms.

i1) M/s. Rehebeam Agencies Ltd’s tender did not provide a bici bond and

was therefore declared as non—responswe (NR) hence dlsquallﬁed from

further evaluahon

111) I\/I/s Geolea Enterpnses Ltd submitted a bld bond Wlthout a validity
perlod They were dlsquahﬁed from further evaluatlon IR

_T.he fo]lowmg six (6N0) b1dders Wwere declared responswe at thls stage

L T_hese Were

L | > M/s Soulco KenyaLtd

> M / s MI"I Technology Solutlon L’cd

__ > M / S Pong Agenc1es Ltd

'> M/ S Lekha Trading Co Ltd __

> M / S Telecormnumcaﬁons Tociay

: The réspOnsive bidders were then exanﬁﬁed.'for coﬁlpleteneSS of the It:en:der
document and points awarded as shown in table 3 below:- | |

Completeness of tender documents




Bt 1

. M/s Com M/s Souleg Kenya | M/s MFI M/s Pong M/s Lekha M/s.
Tie Qualification | Twenty One Lid Lol ‘Technelogy - | Agencies Ld - - Trding Co. Ltd. | ‘Telecommuni
m Parumeter o : Selution Ltd, S ' : ¢ | cations Toduy
= Po Poin
o Max. int . -' ) Poin Point ts
| Score 8 Points Paints 15 '8 Scor
-] Possi Sc Scored | Scored Scor Score cd
| ble ore 1 ed d .
| 4 .
_ Form Form
P ' . Form not ; - filled
| g Form flled S DR Form flled e not cormpl
10 . Duestia | 5 completely, 5 completc] 5 but 5 completely, 5| & L‘I o ctely, 5
: . duestio signed and SO ¥, signed signed : signed and . tggt = coned .
| onage stamped - and ! and - stamped e .d ttnd '
S s stnmpcd . et : :suur.)pc._ . stamp
T - AR I e —— . ed
el )
Dyirector of Asditto Filled AN fgjlcd
o Filled the the - Filed the | standn
: ] standard . standard : d
degreeor " form and d form farm und As ditto form
diploma in 5 I ofmtaz 5 5 but no 5 rmh d 5 - 2 d 5
relevant z‘:m" eviden :I:Em ¢ :?tit "
Englicaring evidence - ce evidence ed the
field...... .y R :;tnch . : o eviden
; o o : co
Atlenst INa, | : | Asditio Asditto . . As ‘| As ditto N R
ag | Pegree/Dipl - dittn Asditto 1 Asg
20 ) i 1 R R ] ditte
felevant - 5 3 5 I | s z |- 5
Enginvering * : : ' e S
field of Key _ _ h
ersonne] : : ' L : .
At least INo, “As ditto As ditto . As Asditto :
Certificate in ) o © | ditto . L Asditto .| ... As
relevant 5 3 3 : i 5 | I o) dima. '} |
Engincering . : i T e
ficld of Key. :
ersonne] e
"racle test As ditto As ditta As As ditto _ L 14
certificate of- ' o ditto ' - As ditto : ]
at least INo. 5 3 3 5 5 2 ditto 5
artigan
: 3No.
INo. | of .
of similar
s_fﬂ,—m‘j‘m similar | nature
- . nature, 1
Qn_nmg 5No. of SNa. of cormple - - ]-8No. of. : }?dnﬁ’m.:.t. 7 compl
e similn similac xity o simiter iled b exity
30 edin - | 15 | Mus F | nnure, 15 | md T 15 |siged | 2 [W | 4
he lus complexity _ c_us_npl_u.\-gt ] ; magnit o :nmp]axxtyl and L G migm
5 “land yand ude and stummed tude
: magnitude magnitude but no magnitede P but
yearsag - cviden no
La4Sh ce evide
ol attach nce
ed attach
ed
Schedy 5No. of 5No. of /1 1No. 5Na. of Form nat No.
* of op- sirilar similar of similne filled . but of .
roing nnture, nagure, similar nature, P . similar
60 projects 10 complexity 6 tomplesit 10 nature, 10 complexity 5 h'!gél ed 2 nature 5
{ot lenst and vand compie and in



and exity
magnit and
ude - magmi
butno tude
eviden but
ce no
attach evide
ed nce
attach
ed
Stand
Standar ard
Standard Standard d form Standard Standard form
Sehedule of form was form was wis formt was form was wis
10 not 10 | not 10 not 1t not 10 not 10 not 10
7.0 confractors attached in attnched attache ) attached in atesched attach
equipment the in the din the the in the edin
document document dorum document document the
oot ’ docu
. ) } ment
Standnrd Smndard Standar Standard Stmndard Stand
Foem wis form was d furm_ form was formi was ard
C not not was | not- not . form
Sudiced et :}t]mchcn_iin ett?]chcd not . . xti]in.che_d in ettxhcﬂ was
o RIS " (U _inthe an attnche- |0 . e o in the not
8. | financial Wl dormene. - A0 dotenent | - 1 din the 10 document: 10... . document 1 atgach 1
TEPORLS - doctimn S ed in
ent - the
docu. |
: - jastH e
_ Nota ' - "Nota Nota, Nota -~ Nota Nota
_ " requiremen requireme require’ requiremen requireme requir
_ e‘nF ; L 12 dﬂlf El:dig'me o Ecut [ ItJ ?gdt_!;g b gt ég'mc ) em&nt
o rasl L idding- ; idding 4 the Co dding .- idding - in the
.g,.()... — 10 : ducument 10 document: | 10'_' biddin 10 - | document:. 10 docurment 10 biddi . .___,_:m
: i SRR ST - R BEEER U IS IR
FN RS LR E o doeum | : o docu, |
DL R L ent. : ol ment L
10. nddmm smd Cig "NOT. o Provided 5 NOT /_’ g NOT o '-5' CINOT ' 0’ " { Provi - 5
0 | telephonieaf | 7| Provided ) L ) Prhvld G Prnvtded . V| Provided .| ded
| banks R = Sl e ed : S -
: Ll : S I T 3
11. | Litigattion - . |- . R Y . e : : o 1
0 | hiseory 3 Noms _3 | None 3 None. 3 " None 3 Noneé.. 3 None N:
;l}?.. :?::fm "L/’u_ Document 1 | Dorumen 4o Iclnc:cum - Pocﬁmmt 1z | Documen |* 4y gz:: 1
: . et . tintact . Lo ihtact tinkact .
i e _ument ; . ; fly1ailus | . intact
otal points |0 80 9% 94 - 100 59 o
scored: ] [
REMARKS : Responyive - Responsive | : Responsive Responsive Non-Responsgive Responsive

"Note. o |

. .From the above ana1y51s -

: :_i. i) 5 No B1dders hsted below scored above 60% and therefore quahﬁed for |
"t'further evaluatLon



- M/s. C_-om Twenty Oneltd _

: M/ ] Soulco Kenya Ltd |

._ M / s MFI Tec:hnology Solutron Ltd
| M /s Pong Agenc1es Ltd S
-M/ s Telecommumcahons Today

_- "1No b1dder M/ S Lekha Tradmg Co Ltd scored 59%, Wluch was below the__ N
| _-_rnandatory pass mark of 60% and was therefore dlsquahﬁed from further_' 3

o evaluahon

"'j'_'.-sorECHNICAL '"rfATION o

S The teohrucal evaluatlon Was carrled Gt n ‘fwo stages namely -

, (i)_: : Confrrmatron of Comphance w1th teehrucal spec ﬁca**ono a;nd

(u) . Techmf"‘] ;,\ammahon

L 3 1 COMPLIANCE WITH TECHNICAL SPECIFICATIONS

The remam:mg bldders Were assessed for comphanc:e W1ﬂ1 techmcal

- _SpElelCElthI‘lS for key 1tems that comprlse the PABX msta]latron Works _' o

~ This Was based on the specrflcatlons shpulated in the blddmg docu:ments_._f'..:

b .agamst the _bldders subnussmns in the techrucal schedule and in the |

- specrﬁcatrons mdlcated in thelr subrmtted brochures S

- T.he analy51s was as shown in table 4 below -

' 'Comphance with Techrucal Spec1f1cat10ns of keV items



4
Bidders - M/s Com Twenty M/s Soulco Kenya Litd M/s MFL M/s Pong M/s
One Litd : Technology Solution Agencies Litd. Telecommunicat
: Lid : ns Today
: [ Country | o\ Countr Countr C
G| Tem | Deseription Type/ Country | Type/ Df? - Type/ 21;11 Type/ zlt}n- Type/ cc:;'m
P Make | of Origin | Make . Make yor  |Make |12 0 [Make |[Y.
Origin Origin Origin Origi
ol Fally Digital UNIFY . Alcatel: | France | Avaya | USA KX-NS | Japan
_ : Lucent Aura 500
S PLe | TP Based Avaya USA Openscape | Germany
- OMNI CM
PABX ‘ 4000 .
PCX
: Executive _ ' Alcatel- China Avaya | USA KXDT | Japan
digital Avaya Openstage Lucent . _ _ . 346
20 | telephone 9508 UsA 20T Gemmany | 459
instruments :
S Standard digjtal .| , Lo Openstase Alcatel- | China Avays | USA KXDT | Japan
3.0 | telephone 1;:;3 2 USA 1 SI"I' B Germany | Lucent 1408 343
T - | insbruments. ] 3 o 40190 - | - Lo
el I Executive IP . S Alcatel- China Avaya - | USA KX NT | Japan
B R telephone Avaya . | Opeastage Lucent ~ 9611G 543
40 | iostrument | Flae | 0% | 35G Germany | 4538 S
. Standard IP Av " | Openstase Alcatel- China* - - | Avaya TUSA KX Japan
50 | tclephone e usA PEASAES | Germany | Lucent . | 9611G | - NT321
.. 1608 15 HEA = :
instrument An1H
i Hve Pamgsoni | 7| Alcatel China = | Panaso~.|. . - KXTS | Japan
N Analogae-. o . s o P Temporise K nic . 880 _
. | 6.0 [ telephone \\\ N Japag .-+ Huroset Germany. _ | KXT | Japan
Standard - | Pamasoni | e o "'fl":l‘"““.d?'." [ | Pamaso |5 | KIS Japan
g |Amadegue e Commy | CEORSE | gme T |5 |
| TP | telephione | am7 | Jepen igaset | Gemmany [
o | Computer | Hp T D e | Aleatel- France | Avaya | USA KX- Japan
Clrgiac | Based oo Compaq i S ~ oo | Lucent . ¢ tere | Onexioofoioe | NT553
[ 80 Opemtor _ UK s AcWinIP | Germany 4050 _ E .
console - . s s - .
ol S N R S Vision CP - | China Adas" " | Japan .| Chlorid | Keny
21.9.0 ' | Backup’ Chloride | Kenya - R_mr UK 1270 . - E o e
batteries . - | Baxdde: | o iia|o T o e SRS AR R .
T . . APC . China Solatek | Am
ACVoltage | oy  |urg  |sotek  |UK |7 | T | solatek. jUK | o
stabilizer - ST R [ R T A CUE o _ : a
Ouverator . Avava | R Aleatel-. China Avaya USA | KX- Japan
perator ' ¥ USA [ AcWinIP | Germany Lucent:: - A Onex Tl | NIS53
Console - 1616 - B . . : _
: i 4068 e
REM:ARKS ACCEPT ABLE ACCEPTABLE- ACC.EPTABLE + -+ ['ACCEFTABLE ACCETTABLI

. 10



: The evaluatton com"_rru.ttee observed that 1t was clear from table 4 above |

that a]l tbe bldders mtended to supply 1tems from reputable manufacturers

and therefore of good quallty and standard as per the spe(:lﬁcahons in the |

tender document

They Were therefore found to be responswe and therefore quahﬁed for _

further evaluaﬂon

' 4 2 TECHN ICAL EXAMINATION

| In ﬂus sectlon the m:formatlon prov1ded in the Techrucal Schedule or'.
-Brochures arl:ached was analyzed for b1dders Who had quahﬁed from __

secuon 41 above and pomts awarded as shown in table 5 below to a

ma)omum of 7 0 pomts

Table 5: _Technical Examination of bidders

]

| Item |. Deseription
Bidders L
M/s Com Twenty M/s Soulco Kenya M/sMFI M/s Pong M/s
One Ltd Ld Technology Agencies Ltd. -| Telecommuni
- Solution Lid .. . ) : cations Today
1 Technical Relevant | Relevant Relevant Relevant _{ Relevant .~
| schedule/Broch | Manufacturer Mamufacturer | Manufacturer Manufacturer | Manufacturer
ures for IP ] Brochutes for tems | Brochures for items | Brochures for - | Brochures for Brochures for~
based PABX - | in the technical -{ in the technical *| items in the - itemsin the - | items in tl_1e
_and telephone schedule - | schedule .. . technical schedule | technical technical -~
‘equipment and . g R R schedule schedule
related voice . Avayn : e  TUUNIFY o Ajcﬂtel. : . o
‘communication © 7 Openscape 4000 | Lucent o Avaya « KX-NS
wiring : OMNI PCX Aura CM 500
IP based PABX ¥ PABX ¥ PABX ¥ PABX v PABX v PABX
V' Ultimate Ultimate Ultimate Port Ultimate Ultimate - Ultimate -
Port Port . . Capacity is Port Port o Port
Capacity — Capacity is 4000 and Capacity is Copaclty .|+ Crpaely
required - 1350 and therefore 15,000 and ::3 d Cand
580 therefore complies " therefore therefore " therefore
extension complies complies complics complies

11




Equipment : _ : _ _ As indicated in
software should ~ | Asindicated in the As indicated in the As indicated in , the technical
be able io technical schedule technical schedule .| the technical = | Asindicated in | schedule and
support — system | and the provided and the provided schedule and the | the technical = | the provided
features, operator | brochures and brochures and provided schedule and brochures and
features, standard | therefore Complies | therefore Complies brochures and the provided therefore
teléphone therefore brochures and | Complies
features, system _ Complies there
administration : fore Complies
features, digital
network features,
data features &
special
application
features
System ’ As indicated in
features — » Asindicatedin | ® Asindicatedin | * Asindicated | o As the technical
e direct inward the technical the technical in the indicated schedule and
diling, . - schedule and schedule and the technical . in the the provided
o direst the provided S provided schedule and |~ technical brochures and
outward brochures and | brochures and the provided schedule therefore
- dialing; © - ‘] therefore - | therefore " - brochures © ' and the Complies
o dial pulse Complies . Complies . and therefore provided
signaling,” ' S SUEEE SRR Complies - | - brochures
e DIMF, .. [ S oand
o direct trunk ;. thenefore |
o Complies
aCCess, | o
*  class service,
¢ flexible : -
assignment
_ of printér
© o ports,
o flexble
. assignmeit
Cof | _,
o flexibletone | = . B . : . : A
e group e R SRS St S S o
huhsag T [
» multiple © .
operator.”
console
¢ musicon -
hold
s network
voice mail
» . night service .
. dual answer |-
. pﬂging'. :
e tandem - :
v service dial {0
Coamswer G|
e - tandem: .

trunks

12



& tie trunks

. extension

13

features e.g.
call
forwarding,
busy
emde .l L 0
cgemference | -
(uptoB e
conferences), e
camp cn etc. -
*» ISDN and IP . e
connectivity )
o Unified
communicati
- on services
System ' , L e
maintenance As indireted in o | As indicated As VU Ag
features — the ‘cchnical s indieated in in the - ludicated “indicated
¢ Line status _schedule and- the technical technirat - in the “in the
: monitorng the provided schedule and the ~“wuedule and ‘technical -technical
device brochures and provided the provided schedule - schedule
5 sition therefore brochuree [;d brochures and the and the
message data Complies ther~Tre ~ and therefore provided provided
recording port . omplies . Complies brochures . brochures
o system ' : and : and .
| wotking therefore therefore
" report Complies Comoplies
“9 " On site system ' e
* administration
Cusing Lo
- compatible
" terminat and
attendant
console
*  remote system
" administration
capability '
* .automatic on-
line diagnostic
- testing, i
Executive . ) : o P o R
telephone Asindicatedin | ¢ ' As'indicated in “Asindicated | e " As « As
instraments to _thetechnical | " the technical inthe  indicated “indicated
have the ~ schedule and schedule and the technical in the in the - .
following * the provided - provided - schedule and technical " technical
operating ' ‘brochures and “brochures and the provided " schedule [ schedule
characteristics ~ - therefore " therefore brochures - and the and the
*  Standard Complies . "Complies and therefore Pprovided provided
telephone N ' : Complies brochures brochures
facilities, : and and =~
®  Abbreviated therefore therefore
dialing Complies Complies




Auto shift
feature - -
Auntomatic
sing hack
indication
Call logging
nunifres
displyy.
" Donot
disturb
indication
Fxtension
status
indication
Hands free

indiviciual

;

speed dialing - .

Intercom
Lﬂige LCD
display(16
ChaI‘;lc‘tm;s)
Message
indication.
Microphone
- Onheok
diling -

Pass word * .|,

protection.
Repeat last
numbét :

Ringing léx_fél_ 1

3 Rt
selection .

Store and . _

redial*

Singl_e_kej% : i

access to line
features

+ Standard

. -tEIePhOﬁe g
insttument .
10 hﬁvé at” .‘
least the =~ -
following
operating -

. (:ha'tac_t_'gdsﬁ =

" cs-

Asindicated i.ﬂ T

the technical .

schedule and

the provided
bIbChures ﬂnd
thereéfore

. Cmeﬁes _

 Staded

 Asindicated m

the technical
schedule and the
provided

- . brochures and

therefore’

o C_c_!mplies_

.

As indicated
in the
technical
5d1€dule aﬂd
the provided

. brochures
... and therefore
' C'_-"mp]ies

] ﬂs

indicated
in the

tEd]ﬂic;,_:;
schedule
and the -

provided
brochures’
and .~ 0
therefore
Complies

As |
indicated: .
inthe ' -

. technical’

schedule -
and the:
Proﬂdéd'
brochures

" therefore
~ Complies,_ -

: .AﬁtOmﬁﬁt:'.. :

3




ring back
indication

o Txtension
status
indication

s Individoal
speed dialing

o Repeatlast

- numbesi

o Ringlevel

and tune
selection
¢ Stote and
redial
o Messape
waiting
" indication

| POWER

SUPPLY TO .
¥ Tobe
:ﬂuough -
rectifier
and DC-
DC
Converter-
T240V ac,
50Hz, -
c/smw
. security
device for

mnnitorin B

g t.he
and
“authorized
values of
ofp

_ Complies L

' ._ ‘Complies

_ Cpmp_]ies -

Complies

Complies

voltnge '

_To_tal [

.. Score

70

o

)

A]l the bldders Were found to be techrucally responswe and therefore
quahﬁed for further evaluahon |

4.0 FINANCIAL EVALUATION

The bldders were then subjected to fmanc1al evaluation. Fmanaal

evaluation was carried out in two stages as listed below.

15




1. Prehrmna.ry examination of arlthmettcal errors and

2. Tender sum compansons

41 PRELIMINARY EXAMINATIONS

‘The parameters to be considered under this section included the following:

a)
b)

Examination of arithmetic errors and

Comparison of the Tender Rates

5.1.1 Examination of Arithmetic Errors

In this section, the bids were examined for any arithmetic errors contained

~ therein. |

- A summary of tlus ana1y51s is as shown in Table 6 below

| Tableﬁ Arlthmetlc Errors

R 'Item;:

_.Bldder’s Name o .
i | (Rshs)

Bld Sum -

‘Error

(she)

o
crror

Cotrected ©

Tender Sum R

M/s ComTwenty One A
. T 19',299',620.00

Ltd.-

131,680

0.7%

19,167,940.00

étrors made. -
- to h15

advantage B

g M/ s::_'Soulc':_o. .].{en.ya Ltd.

19,993,879.00 |

000

0.0%

CON/A

INo

atrithtnetic
etrors made

_M/s MFI Technology - _
' Solutlon Ltd R

23,581,630.00

0.0%

SECTRRETIV o errors made

- No. 3

arithmetic

| M/s Pong A.géncies Lid.

126,267,622.00

0.00 -

0.0%

- No'
ai:tﬂ:lmeuc
| ettors made
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M/s

Telecommumcatlons
Today

28,036,495

0.00

0.0%

N/A

| No
| atithmetic -
‘| errors made Q

| iF}:om table 6 above, it was. observed that a]l bldders had no anthmetlc

“errors except M/s Com Twenty One Ltd who had an error of Kshs
131,680. 00({] 7%) to their advantage, Whlch was con51dered neghgible. All

the b1dders were therefore declared responswe and proceeded to the next

stage of evaluaﬂon o o

._ 45 1 2 Companson of the Tender Rates

In this SECthIl a Compara.hve analys1s of the tender rates for Ma]or 1teme i

i - the BQs was done A summary of thls ana1y51s is as sno_w_n-_m Table 7

below

Table 7 co'moaraﬁve-ten der rates analysis for major items

| S . BIDDER : -
SR IEE LT Eﬂgmeer’s 1 M/sCom - M/sSoulco = [M/cMEi-__ | M/s Pong M/s
Item DCSCHPHOD Esu:nates ‘Twenty One | KenyaLtd | Teo: ‘slogy "“%.\\rjleies Ltd. | Telecommuni
: | Ltd ' - - Soluuun Ld [ - ™ - | cations '?.oday
P hased ' 1 |
1 PABY | 19,090,000.00 10,322,760.Q0 13,903,601.00 -.16,.025,_566.00 20,105,5_26.00 21 500 00.00
o |ACYelage | gy 00000| 1734000 . 7143200 | 60,000.00 | -9,048.00 | © 7,800.00
| stabilizer t ] TN : abbind 2. UL -y, L,Usa.UL _
., Stand by - o " : - . :_
3 battery 250,000.00 452,400.00 301,600.00 150,000.00 354,220.00 308,100.00
o Executive e . _ e o _ L
4 . 25,000.00 32,780.00 14,145.00 | = 30,000.00 39,030.00 45,000.00
telephone _ S S ] o : '
instrument ' o
- | Standard IP
| telephone _ _ _ _ | _
instrument . : : p
5 /w 35,000.00 16,480.00 20,697.00 14,377.00 14,188.00 15,000.00
accessories
ready for
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connection

Standard

(push _
button)
analogu_e

teléphorie '
instrument. .

6,000.00 365000 | 466700  5,500.00

870.00

757.00

From table 7 above the following was observed:

a) M/s Com Twenty One Ltd. offers to supply: -

o IP based PABX, at a very low rate which is 45.7% below the Engineer’s

estimate. This was considered low for the capac1ty of the equrprnent

o spec1ﬁed

" The other items Le. standby batter1es, AC Voltage stabﬂlzer, Standard P

telephone executive dlgital and" standard analogue instruments were_-

| sa1d to be at Vary]ng prlces that d1d not ]Il the evaluatmn commlttee s :

view compare well w1th the Engmeer s estnnate

However, the above B*dde/ Was allowed to proceed for further evaluahon

o

/

b) M/s Soul u.{If(enya Ltd offers to supply

S 1P based PABX at a low rate whrch 15 26 8% below the Engjneer s

estlmate. This was cons1dered low for the capac1ty of the eqmpmen__t o

speciﬁed

o The other 1tems ie. standby batteries, AC Voltage stablhzer, Standard I[’= l

telephone, executtve d1g1tal and standard analogue mstnlments were;_'

indicated to be at varymg prices that compared we]l wrth the Engmeer s._

'estnnate B
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‘However, the two Bidders were evaluated further in accordance with t_he

. evaluaﬁon criteria in stage part B (n)

The rest of the bldders that is, M/s. lVIFI Technology Solutlon Ltd,

Ms. Pong Agenc1es Ltd and M/s Telecommurucatron Today Ltd of:fer -
. _?tosupply : D L __ . _ o :

o IP based PABX, at prrces that are relatlvely comparable to the Engjneer s

v estlmate

o "I'he other 1terns ie. standby batterles AC Voltage stabﬂlzer, Standard P

_telephone executlve dlgrtal and standard analogue ]nstruments Were

e found to be varymg pnces that were found to compare We]l W1th the |

R Engmeer s estunate

o Then' rates were declared to be competitive. Therefore the Bldders were

B : ad]udged responswe and therefore quahfled for further evaluatlon -

5.2 ANALYSIS OF TENDER SUMS '

Prelnnmarv Average R

In accordance th the evaluatron criteria the tender sum of bldders Who .

qual]fled at the. prev1ous stages and the eng:neers est:rmate were reduced

by omlttlng PC. sums, prov151onal sums and cont:mgency from the

| ‘was then calculated as shown in Table 8 below

respectful a:mounts The average of the ad]usted tender sums so obtalned

Table 8: Tender Sum Cornparisons,_ Deviation Facto_r_s and Marks S.core__d .

Ttem

‘Tender’s Name Tender Sum | P+C sums Adjusted Deviation % Marks
' (Provisional | Tender sums from Deviation
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i
L1 3

ﬁom the'

' Tender Sums Comparj.son marks as below

T

Techmcal (Ts) + Tender Sums Comparlson (TSC) )

= Ts+TSC

The fmal score for the bldders was as shown table 91::elow i

Sums, Plus average _.
S . Contingency) | average
M/s Com Twenty = : : R T o
One Litd. 19,299,620.00 | 1,213,120.00 - | - 18,086,500.00 | 4,618,223.00- | 20.3 0
| M/s Soulco Kenya S o S o
Ltd, 19.993,879.00 | 1,368,595.00 | 18,625284.00 | 4,079.438.00 18 45 .
| M/s MFI Technology | . | _ AT T
Solution Ltd. 23,581,639.00 | 1,355,00000 | 22,226,639.00 | 47808400 | 2.1 27
M/s Pon.gAgem:les 1141 ' .y 3 9 | ‘ )
L 26,267,622.00 | 1,141,200.00 | 25126422.00 | -2421,699.00 | 106 15
M/s
gz&:ﬁm@mﬂms 28,036,495 1,168,000.00 26,868,495.00' -4,163,772.00 | 183 3
'Engmeets estlmate 26,405,000.00 | 1,110,000.00 - '75 295 000. OO -2,590,277.00 11.4 N/A
Total R e 136,228 340.00 I
Ave'ra'gg'_j - [ 22,704,723.00
S 5_.1_.2_ FINAL SCORE

Table 9 Combmatlon of Techmcal and F1nar1c1a1 Scores R
| Item B1dder’s Name Techmcal Tender Sums. . | Total Score
- Score, Ts | Comparison, TSCs - Ts .
1 -'_M/'g éan;rwent,ronem. e oo 70.0___ o

200
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3 'M/s MFI Technology Solution Ltd, | 70 27.0 " ' 97.0

4 .| M/s Pong Agencies Ltd. B | 71 B 150 L 8.0 - |

5 '-M/S_Tele_co@muni.oa.ﬁonsToday_. ._"_70 . 3.0 SR 73.0._. .

- From table 9 above, Mls Com Twenty One Ltd ‘M/s Soulco Kenya Ltd.

~and M/s Telecommumcatlons Today ‘were deteimmed to have had total

. scores of less than 75%, that is , they scored 70%, 73. 5%& 73%. 'Ihey were

| . therefore dec:lared not to be fmanma]ly responswe and were not con51dered

for further evaluatron The rest of the bidders were found to be above 75%

and Were con51dered for the award of the tender X

. _5 0 RECOMMENDATION L

' --Upon conclud_mg the exermse, the evaluauon comlruttee recornmended

that the sub]ect tender be awarded to M/s MFI Technology Soluhon Lid.
B ___of P.O. ‘Box 10600- 00200 Nalrobl havmg allegedly been determmed to be

| substanua]ly responswe to the terms and condl’oons of the b1d and bemg

- __'the lowest responswe bldder at the tende1 sum of Kshs 23 ,581,639.00

o (Kenya Shllhngs Twenty Three Mllhon, F1ve Hundred and Elghty One
Thousand Six Hund1 ed and Thlrty Nrne) only |

TENDER COMMITTEE’S DECISION -
. The - Tender Comrruttee m 1ts meetmg held on 29th October, 2014 and |
. \awarded the tender: to M/ S M:FI Technology Soluuons at Kshs.
123,581,639.00 (Kenya Shllllngs Twenty Three Million, Five Hundred and
Elghty One Thousand S1x Hundred and Thirty N1ne) only -

S



THE REQUEST FOR REVIEW

- The Request for Review before the Board was lodged by M/s Com Twenty
One Limited (Applicant) on 7t November, 2014 against the decision of the
Comptroller of State House in the matter of Tender No. SH/002/2014-2015
for the supply and installation of IP based PABX at State House Nairobi.

 The Applicant was represented by Simon Ngara Advocate from the firm of

M/s. Mohammed & Kinyanjui Advocates while the Procuring Entity was
‘represented by M. Stephen G. Wamae, Assistant Director, Supply Chain
.Management Services State House and Mr. Peter Njunge. The interested
‘ par’cy M/s MFI Technology Solutions Lnruted was represented by Mr.
Animesh Solanki a Director and Mr. ]asmnder Smgh

o The Apphcant requested the Pubhc Procurement and Adrmmstratwe_
i REVIEW Board (hereafter referred to as the Board) to revrew the decrsaon of 3

- | ;the Procurmg En’oty and sought the fo]lowmg orders:

- 1 “The decision of the Respondent to award Tender Number ”

SH/002/2014—2015 for the supply and mstallatwn of IP based PABX at
v State House Nairobi to MFI Technologles Limited be nullzﬁed pursuunt
- to the powers bestowed upon the Remew Board by the promszons of_

section 98 (a) of the Act.
2. The Review Board pursuant to powers granted to it under Section 98(c)

- does declare the Applicant the winner of the tender having tendered the

lowest prioe and this Honorable Board substitutes the decision of the
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- procnrtng entrty to thnt eﬁ’eet and haoe the tender awarded to the
Apphcnnt | |
3. The Remew Board do summon the Chairman, Natzonnl Construetton
'Anthortty before it to shade more hght mto the issue of regtstretzon of
| the awarded bzdder |

: 'Ihe Reotew Board directs that the Dtreetor Geneml of the Publzc
Procurement Ooers:ght Authonty zn'oesttgates the proenrement
i prooeedmgs to detenmne the actual reason behind fmlrng to reod o |

. engmeers est:rnate at the tender opemng stage e

The Review Board direef’, Enot the Dlrector General of the Public
_:Procure-;zent Ooerszght Au.thor:ty 1noest1r'ntes the procurement
.pmceedzngs to determme 1f the _.m;euarded Btdder had subrnzttecl a
responsroe bid in. aecordann wzth Clause B (1) (7) and (i) of the .

mstrnetzons to Te“"us O o

. 'The Remew Board to dtreet the Respondent to re-eoaluate the tenders .

| submttted by the Applreant and other btdders in strlct adherence with

O the law, the tender reqmrements and -the rele'oant procnrement

procednres and if the czreurnstances S0 dtctnte, as per the outcome of

;thIS reqnest for review.
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7. In the alternative and without pre]udtce to the foregomg, the Remew
" Board orders that fmlure to read the engmeers estimate and its use
thereof to come up with the final score as prejudicial to the applicant
N haﬁing tendered the lowest price and the same be dispensed away with

in re-evaluating the tender.

8. That the review board do award the applicant costs of the application
. and any other reliefs it deems fit

Wh en thls Request for Review came up for hearing before the Board and at
the commencement of the hearmg of the apphcatlon the Apphcant sought

for leave to be allowed to amend it's Request for Rev1ew to include prayers

" I _ "rd 3 Whlch the Board has already set out above There bemg no

Ob]ectmn by the Procurmg Entlty or by the Interested Party, th e BOard
= a_]_‘[OWEd the Apphcatlon for amendmegt by Cons o nt . b | )

Ity was agr eed by all the parhes to thls dlSpute at the hearmor of the Request -

for Rev1ew that the request raised two grounds namely -

(i).f-- 'W}i:ethér the Procuﬁng Entity acted iﬁ breach -of.the' Provisions of
e Seetion 64 (1) of the Public Procure’nieanCt,- (2005) and Section 15 (1)
. of the National Constructions Authority Act and Clause A (1) of the
Instructions to Tenderers by failing to declare the Interested Party’s

B teﬁder. ﬁon~r25ponsi'oe and in failiﬁg to award the 'tender to the

B Aﬁplicant which was the lowest evaluated bidder and;

24



- (i) Whether the Procuring Entity acted in breach of the Provisions of
- Section 60 (5) of the Public Procurement Act, 2005 and Clause B (1) (1)

and (u) of the mstmctlons to tenderers o

| 'The Board has cons1dered the Request for Rev1ew as amended together
with all the documents f]led by the Apphcant and by the Procurmg Entrty
| W1th the Board, the orrgmal tender documy nts subrmtted to the Procurmg
Entity by the Apphcant and the interested Party Who Were the only bldders
who appeared befere the Board at the hear]ng of thJs Request for Rev1ew

g The Board has also heard and con51dered the Subrmssrons madc bV alI ﬂ-,,-,,,_....

'partles o th_ts drspute and Wﬂl now cons1der the arr‘" s rnade and the

" "documents placed before the Board ‘" che parttes and dehver 1t’s dec1510n .

ach of the twr\ "rounds in the order in Whl(lh they appear above - - |

', 1. Whether the Procuﬂng Enttty acted in breach of the Promszons of
_ Sectzon 64 (1) of the Publtc Procurement Act (2005) and Sectzon 15 (1)

AT Instmcttons to Tenderers b1 fmlmg to declare the Interested Purty L

' ””‘::?'Qtendm non—responszve and m fmlmg to award the temler to the

- f_Apphcant wh:ch was the lowest evaluated b:dder and

.The Apphcant arg'ued in support of this. ground of REVIEW that under the

| .Prov131ons of SECthI‘l 64 (1) of the Public Procurement and Dlsposal Act, the |

| Procurmg Enttty (the Respondent) ought to have declared the Interested

Party’s tender non—respons1ve at the Pre]m’unary Evaluation stage since > the
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— -

o'rder to be~ nclared responswe The Appllcarrt argued that urlder 1tern (i) e

IrrtereSted Party had fa.iled. to meet the "rmindatoryf. :Prelffruriary
_requir,ements set_out at p_age A -18of the tertder doc‘ument. and which also
_f.appeared at the hand written page 28 'of.'.the App]ic.a_nt’s' Request for
Revrew | - | o | | L |

The Apphcant submrtted that the sub]ect tender contamed elght criteria for

.the deterrrunatlon of responsweness WlfllCl’l were hsted under the heachng

E e

T .

"Stag_é_ l-fDetemiuuti'On of Re’sﬁous&\i\ﬁeﬂeﬁff’f -
And Wluch set out elght cr1ter1a Whlt'.h a tenderer ought to have met m.

o of the sard cr1ter1a a tenderer ha o provrde proof that 1t Was reglstered as

. a contrac:tor in the category of regrstratlon Wlth the M_uustry of Lands, =

S
il

. 'Housmg and Urban Development since- the M.uustry of Pubhc: W' orks Was :
o fdefunct | | BT o | |

The Apphca.nt further argued that upon the re—01garuzat10n in the_
| _Governrrmnt the Mmstry of Pubhc Works Was now part of the Mrrustry of
| '.Lands, Housmg and Urban Development and further that in order to -

| _fregulate and co-ordmate the constructlon mdustry in Kenya Parllament'

- . had enacted a statute known as the Natlonal Constru{:tlon Authorlty Act'

- :'_.to regulate and coordmate the constructron Industry in Kenya

:.'_-The Apphcant further argued that in addltlon to the requrrernents on
5 qualrfrcatlon set out in the tender doeurnent a contractor who sought to
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‘tender for any services under a contract pursuant to tender award had to
“be regjstered by the Authorlty under the PI’OVlSlOIlS of Sectlon 15 (1) and 16
~of the Natlonal Constructl.on Authorlty Act. A R

The Apphcant however subrmtted that contrary to the express reqmrement
Cin the tender document and the law as set out under the Prov151ons of the
N atronal Constructton Authorlty Act the Interested Party (the successful
bldder) Was not reg13tered by the Nauonal Constructlon Authorlty as at
| September 2014 when it subrmtted its bid to the Procurlng Ent1ty The

e Apphcant produced two letters one marked as annexture “EM 9” dated 6th -

November 2014 and another dated 2(Qth November 2014 Whlch Was
"marked as annexture ”EM 11” frorn the Natlonal ConstructLon Authorlty
- -_=both of Wluch in’ the Apphcant’s OPII]_‘lOIl con.ﬁrmed that the Interested |

Party was not SO reglstered

| The Apphcant therefore urged the Board to tm Lhat the Procurlng Entlty
= ought to have dect aied die Jntelested Party s b1d as bemg non-responswe .
| | pursuant to the Provrsrons of Sectlon 64 (1) of the Act and ought to have
chsC_{uaJJfled 1t from further evaluatlon TR | |

- _Mr Wamae on beha]f of the Procurmg Entlty opposed the posmon taken‘
by the Apphcant and submltted that there Was no reqmrement in the
 tender docurnents that requlred a bldder or a contractor Who had dec1ded
" to bid or participate in the sub]ect tender to be_ regrstered with the National
Construction Authority and that all that a bidder had to do was to :comply
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with the requirements set out in the tender document on the Prelimjnary

'Evaluatlon criteria. Mr. Wamae subn\itted that the successful bidder in this

tender had met the mandatory requlrements for ehglblhty which he listed

iy

as follows:- . |
@) - They were registered with public Wdrke in the televant._t'i'ade'. _.
(i) | They were registered with the Communications Autho'ri_ty of Kenya.
- (iii) Thejr had a conﬁtmation of qualification letter from National
' :__Constructton Authorlty No NCA/DC/VOL 1/4/1/595 dated 15th
~ September, 2014. N : PRI
| (1v) ’Ihey were 1ssued W1th the tender documents f1ee of charge like all -
| the otherbldders | R TIPS S o
(V) .They‘ had prov1ded Tender Securlty No MD 1427200001 from CFC .
| ' Stanblc Bank dated 29’Eh September, 2014 amountmg to Kshs. i
. i .240 000. OO Vahd upto 24fh March 2015 S R | |
) | (v1) They had prowded a duly fﬂled form of tender dated 3th September o
‘.:___nf_2014forKshs 23,581,639, 00. L s |
| (V]l) _:They had a Statement of Comphance 1" / 2.3 dated 29ﬂ‘ September, |
'.:_:__:2014 | | e E e R pe el e
(V111) They had a duly ﬁlled in Conﬁdentlal Busm.ess Questlonnalre

In add1t10n they had prov1ded the followmg -
- -_Techmc:al sehedule o o

- .. - _Schedule of unit rates

e - | | L1st of - Key personnel

S — : _:Schedule of contracts COmPIEtEd

| ;-'.';'Audl’tedﬁnanclal reports. . -
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e Eridence of fmanc1al resources.
- A Manufacturers Authorization.
. - TrainingSchedule.
L= _Reglstratlon Certrfrcate and -
B -._-_ s A Tax Comphance Cert[ﬁcate

| The Procurmg Enttty therefore argued that a Certl_ﬁcate of Reglstr“aon |
"Ifrom the Natlonal Construchon Authonty Was not amg ng the hsted
mandatory requlrements of the tender and w as LT used in the evaluatron
of tenders and that 1t was not the*a.rore one of the crrterla that the

| T’rocurmg Entrty st ﬂv'-ﬂ mg the subJect tender N

.. 'Mr Wamae *'f oy LL1L1 submltted that the Prom m;,r Entlty usua]ly vets all the

- Cuiily aetors that have been awarded any tender to Cu rﬁrm that they comply
i W1th Securrty and a]I other statutory requlrements r'_ CCOTtw, D) Mr.
| Wamae there was nothlng Wrong at all in flrst awardmg a tender an%enw_am —

carryjng out Vettmg after such an award

. '_ The Procurmg Enttty fmally urged the Boald to fmd and hold that the

_"Board ‘was governed by the Prov1510ns of the Pubhc Proourement and
_\ Dlsposal Act (2005) Wh_rch Was dJstnnct frorn the Nahonal Construc:tton
"Authorlty Act and t_hat the Board should thelefore enforce the Prowsmns
of the Pubhc Procurernent and Dlsposal Ac:t 2005 Wthh governed 1t’

operahons and the tender documents in the c1rcumstances of this case
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Wlthout paymg undue regard to the Prov1s1ons of the National
Construction Authorlty Act. |

~ Both Mr. Wamae and Mr. Njunge who argued the Procuring Entity’s case
before the Board were however unanimous that the successful bidder did
not submit a Certificate of Registration from the _Nattonal Construction

Authority as part of it'’s tender document when it submitted it in

Septen Lot 2014 and that the Procurmg Entrty did not therefore base the

| outcome of the prr rc@ary evaluation on any such certrﬁcate

L ..
Mr Solankr and Mr. S:mgh who Were -Tl\owed to address e Board on

- ’behalf of the Interested Party assomated Tiselves wii th;:.-. 2. e ng "

/

| Entlty s subrmssmns and re1teratu‘ r_hat the requ:lrer, wot Fnr reg15tratlon bv‘-:-u-.., -
L _f'f_the Nanonal Constructrop Authorlty was not part of the evaluatrr“n' ’“"‘*tet in, -

'”"They conceded e -f‘i as at the date of the subrrussmn of the Interested -

| P” 27 Dld the Interested Party drd not subrrut a Certrﬁcate of Reg15trat10n'

" from the Nauonal Constructton Authorrty

Mr. Solankl instead subrmtted that the successful brdder subrmtted a 1etter
dated 15th February, 2013 from the erustry of Pubhc Works in Whrch the
M]Iustry of Pubhc Works mformed M/ 5 l\/IFI Offlce Solutrons ermted that
the letter Would serve as a Certlflcate untll such tu:ne that they Would be
| 1ssued Wlth a formal Certrﬁcate He further subrmtted that the successful

a 'bldder had also mcluded in 1ts tender document a letter dated 15“"h '

Septernber, 2014 from the Nattonal Constructlon Authorlty mformmg 1t

30
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~that 1ts apphcatlon for regrstratron had been rev1ewed and coni':lrmed and
. tha.t the Interested Party should collect its Regrstratlon Certificate from the
.Natronal ConstructLon Authorlty upon the payment of the regrstratron fee
'osths 100,000. | B AR S

Ina brref Tesponse to the subrrussmns made by the Procurmg Ent1ty and
the Interested Party, Counsel for the Applicant reiterated that the
:' 'requrrement for a Certlfrcate was. -both a statutory requlrement and a
. -requlrement in the tender document He urged the Board to look at the |

. letter marked as annexture ”EM 117 from the Natlonal Constructlon

Authorlty and ‘which was dated 2(th November 2014 Wlnch clearly"‘_ o

: demonstrated that it is only the Authorlty which had power to i e a

o .' Certlﬁcate in 2014 and not the MJrustry of Pubhc Works 27 also that the

E -'Interested Party had 1n<:1udefq i ns tender document
g '"The. Applicant th'erefo:re' urged the B_oard tolaﬂow thrs ground of _RéV_iéW' o

The Board has carefu]ly con51dered all the documents subn:utted to 1t by a]l

. the partres and the arguments made by the partres in support and in

-'opposmon to thls ground of reV1eW and holds that contrary to the
‘: submrssmns made by the Procurmg Enttty, Sectron 31 (1) of the Pubhc
; 'Procurement and Dlsposal Act 2005 “sets out the qualrfrcatlons for an
award of a tender and, inter-alia, requlres a person seeking to be awarded a
tender to provide evidence to show that he/she has the necessary
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| quahﬁcatlons capabﬂlty, experrence resources, eqmpment and facilities to |

prov1de What is bemg procured

Section 31 (2) of the same Act, empowers a Procuring Entity to require that
a bidder provides evidence or information to establish that the criteria set

out under subsection (1) have been satisfied.

In add1t10n Section 52 (3) (a) — (k) of the Act requlres a Procurmg Entity to
: prepare a tendel document containing certa:m information including any
'requlrement that ev1dence be provided of the quahﬁcattons of the person

subrmtbng the tender .

.

o _'Ihe coa}f \@te of the Board is to ensure that the PlC)V’ISlOIlS of the Act

F Ehave been comphed w“h and thls mcludes ensurmg comphance w1th the_ L

- quahﬁcauon Under the Prov1s1ons of both these two Sechons and |
.' partlcularly Sectron 31 (1) of the Act a bldder seekmg to be aWarded any‘
o .contract must establish that it is quahﬁed to part1c1pate ina tender process
B __frorn the begmnmg to the end.. }

| _. One of the statutes Whlch govern the issue of quallﬁcauon to prov1de
_servrces as a contractor 1s .the National Constructlon Authonty Act

o | ;Chapter 449 A of the Laws of Kenya W].’L‘lch came mto force on th ]une,-
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The Authonty which is a body corporate with perpetual succession was
- established with the mam ‘Object of overseemg the construction :mdustry
and. coordmated development and some of its functions include the
. promotton and providing. quahty assurance in’the construc’aon mdustry
. ‘and regulatmg professmnal undertakmgs by contractors | e

'Section 2 of the said Act defmes a contractor as a person Who is reglstered _

. under the Prov1510ns of SECtLOl‘l 15 of the Act

) -S.ection‘l.b' (i) (2) and (3) offhé Act stipulete as fellowc
1. A person shall not carry on the busixess of a contmctor unless the
| person is registered by the Zoard under this Act. - . - i ‘
2 A jmson seekzng ’f*sfmtton under subsectzon (1) shall, in the case
,of a ﬁrm be ehgzble for res 'stmtzon if at least one of the partners or
. dzrectors of the fzrm possesses sw’h techmcal qualzﬁcatwns, sktlls or_
o } experzence as the Board may from tzme Lot me prescmbe .
3 Any person who cantm'oenes subsectwn (1) com.: ﬂ1ts an oijence and
'shall be lmble on conmctzon to a fme not exceedm3 Qne M:ll:on -
Shzllmgs, or to 1mpnsonment for a tem nof: erceedzng three wrs or
- | to both and in the case of a contmumg oﬁ’ence, to a fme not"_r
. jexceedmg One Hzmdred Thousand Shzllmgs for every day or pm’t_
.V _thereof dunng whzch the oﬁ“ence contmues N R
On the mode of reglstratton Sectlon 17 of the Act prowdes that a person
mtendmg to carry on the busmess of a contractor mthm the Repubhc of
Kenya must :mal(e an appllcatlon for reglstra‘uon Wlth the Board Wluch if
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_successful would lead to such a person being issted Wlﬂ‘l a Certificate of
Reglstrauon indicating the registration number the class of works for
which he/she is registered and the date and the duration of the registration
Sections 19 and 20 of the Act then require that the Registrar of the
Authority shall enter the name of such person in the register and shall
publish a Gazette Notice as soon as practicable of the names and

pa_rticular‘s of all the persons registered by the Board.

Whereas the Apphcant argued fhat the Interested Party ought to have been
declared non-responsive at the Pre]mmnary evaluation stage, the Procuring
Entlty supported by the Interested Party argued that the requlrement for

regrstratron by the National Construction Authonty was not a mandatory o

- requlrement in- the tender document Both the/}?rocurmg Entlty and the

successful bldder 1tse]f confjrmed to u(Board that ‘at the time the |
| 'successful bldder submltted its teru?1 er in September, 2014 it d1d not mclude_

o a National Constructlon ' "ﬁorlty Reglstrahon Certtflcate m 1ts tender N

document.
The/;‘ ard has already set out the Prov:tsmns of Sec’uons 2 15 17 19 and 20
Mof the ‘National Constructlon Authorrty Act and fmds and holds on the
basis of the said Provisions that the Interested Party ]ust hl(e any other
contractor seekmg to carry on the busmess of a contractor must be

| _reg15tered ‘The Procurmg Ent1ty Was en]omed by the Provrslons of Sectlon .

31(1) of the Pubhc Procurement and Dlsposal Ac:t (2005) to ensure that the L

) o Apphcant met the ehg1b1hty crlterla on quahfrcauon It is noteworthy that:_- ”



Section 15 (3) of the National Con'st:ruction 'Authority Actntakes it an
offence for a person to purport to carry on ‘the business of a contractor

when he/ she / it is not regrstered by the Authorrty

N The Board therefore fJnds that in the absence of any proof that the |
Interested Party Was the holder of a Certrﬁcate 1ssued by the Natlonal
'*Constructlon Authorlty as at the date of subrmssmn of 1ts tender in
- -_'Septemher 2014 the successful bldder was not e]lg—rble to partlc1pate m the

: tender by v1rtue of the express prov1510ns of the Law o e

| ""The Board mshes to further state that 1t Would be actlng agalnst pubhc

o -pohcy if it were to hold that the Interested Party was eligible to partu:lpate

in this tender as S such a fJIldJIlg Would be in contraventlon of the express
” Prov:ls1ons of the Natlonal I-Ilghway Constructlon Act more so on the face_

o of the clear Prov1srons of Sectlon 43 of the Act Whlch provrdes as fo]lows - . |

e | 43. where any confltct arises between the Promszons of thzs Act cmd
. the Proms:ons of any other law on trammg, regtstmtwn and
'regulatzon of contmctors and constmctwn woﬂcers the promsmﬂs of

. -.‘l‘hls Act shall prevml”' S

- It was held by the court of appeal in the case o:f Kenya Alrways anted -
- Vs- Satwart Smgh Flora (NAI CA NO 54 OF 2005) it would be agalnst
| pubhc pohcy to enforce any actlon prohrblted by a statute and that a party |

Who had breached the provisions of the law could not benefit from such a
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breach The Court also held that any contract or transaction arlsmg from

sueh a breach was ﬂlegal and was unen_forceable :

Both the Proeuring Entity and the Interested Party while opposing the
Applicant’s argument on the issue of eligibility submitted that in an
“attempt to prove that the interested Party was eligible for the award of the
- tender the subject matter of this Request for Review, the Interested Party
: ‘subrmtted as part of its tender doc:urnent a letter dated 15t February, 2013
from the Mmstry of Works which Was to serve as a Certificate of
Registration until such time as a formal Cert]hcate would be issued to it
~ and a letter dated 15% September, 2014 purportedly issued by the National
Constmctlon Authorlty mformmg the Interested party that the Authorlty

| had reviewed the ]nterested Party 5 apphcatlon and. conf]rmed 1ts

| '_quall_ﬁcatlon The letter further stated that the Interested Party could

o _co]lect the Reg15trat10n Certlflcate sub]eet to the payment of the .'
o _Reglstratlon fee of Kshs. 100 000 | o -
o The Apphcant contested the Valldl‘['y and the authent1c1ty‘ of the two letters'

- and produced a letter dated 18th November, 2014 addressed by the -

Apphcant to the Executwe Dlrector of the Natronal nghways Authorlty in
| Whlch it sought several clarifications regardmg the authent1c:1ty of the
letters dated 15t February, 2013 from the Mlmstry of Works and the letter
dated. 15th September, 2014 from the National Construcnon Authority. The
| Appheant submitted that pursuant to. that inquiry, the Executive
: -D]rector/ Regrstrar of Contractors conﬁrrned to it vide his letter dated. 20t
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November 2014 that the letter dated 15th September 2014 was mvalld and
that the said letter chd not appear in its data base. o

: f'Ihe Board has perused the Apphcant’s and the Interested Party’s original
| tender doc:uments and has confm:ned that Whereas the - Apphcant
' _submltted an orlgmal Natlonal Const:ructlon Authorlty Certlflcate the
Interested Party did not mclude any such cert1f1cate in 1ts orlgmal tender
.document but mstead submltted the two letters referred to above mth its

.-".:'tender S

The Board has looked at the two letters and the clanﬁcatton g1ver1 by the

| | Executlve Director of the N auonal Constructlon Authorlty on 2(th

. .N ovember 2014 and fmds as fo]lows = | 3 '

- a) The letter dated 15th February, 2013 was, 1ssued by the I\/hmstry of
- Pubhc Works to an Entity knowu as M/ s MFI Office Solutions -
_‘le_lled At the date When the letter ‘was, ertten, the statutory |

| ._ __authorlty empowered to issue certlflcates to contractors Was the

.__4_Nat10nal Constructton Authorlty under the Prowsmns of Sectlon 15
. of the Act. The statute estabhslrung it came mto force on 8th ]u_ne, 2012
~ and there i is no Way that the erustry of Pubhe Works could purport
to write a letter dated 15t Febluary, 2013 purportmg 1t to be a

. certlﬁcate The document dated 15’fh February, 2013 i isin any event a
a ‘-:'letter w]:uch could not serve as a formal certlflcate |
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b) The letter dated 15® February, 2013 was addressed to M/ s MFIL
Solutions Limited and not the b1dder in this tender M/s MFI
Technologies Limited.  The Interested Party which had the
opportunity to answer the issues raised by the Applicant did not file
any affidavit or any other response before the Board to challenge the
said issues and did not even seek for more time to do so at the

hearing by requesting for an adjournment.

c) On the letter dated 15t September, 2014, the'Boar'd has examined the
letter and finds that it is not a Naﬁonal Construction Authority

~ Certificate. The letter infact states as follows in the last paragraph:-

“Furthermore note that this letter does not " coﬁstitute a
Certificate of Reg“tstmtwn by the National Constmctton
"Authortty and is only valid for 30 days from the date of this

. -'lEﬁET” . R

| .The Board therefore fmds on the basis of tl'us statement alone that the letter
| 'dated 15th September 2014 is not the Cerhflcate emrlsaged under Section 15
of the Na‘donal Construcuons Authomty Act

One ﬁm'da'r'_nen{al but serious a.spect.of the letter dated '15th Sép’tember, 2014
is that the Executive Director of the National Constructlon Auﬂlorlty in the
~ letter dated 20t November, 2014 dlsowned the document |
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In the letter dated 20th November 2014 the Executlve Dlrector of the
N atlonal Constructlon Auﬂmrlty stated as fo]lows In answer to the mqu.u:y

o -madebythe APPhCant

| R NCA -4i/11CT/VOL 2R  Date: 200 November, 2014
'. M/s C‘bﬁ: .Tz.besnty One Lfcl _ o

P. O. Box 15818—00100

' NAIROBI

RE PHBLIC PROCHREMENT ADMINISTRATIVE REVLEW BOA_RD |

REVIEWNO 45 OF ﬁHNOVBMBER,zm A

| .Reference 18 made to Jom lette7 daied 18*’1 November 201_4 on the above mentwned |

1 On the obsermw ‘f:‘?f' the sub]ect ﬁrm was: regzstered wzth Publzc

- Works in the 1&.37:&}1}5 f:m., ;

+.Tho Divorterte of Public kaa nf the Mzmstry of erd Houszng and -

- Urban development dzd not have a mam ’ffe to 13315ter contmcto;s m
September 2014 i el e

"‘"“*—-\_,_

-: 2 On tke obsematmn that the ﬁrm MIFI Technology Solutmns haﬁ

- conﬁnnutwn letter from National Construction Authonty Ref Mp
* NCA/DC/VOL. 1/4/1/595 dated 15% September, 2014:

* We would wish to examine a copy of the said letter as it does not appear in
our database. Indeed, the letter NCA/DC/VOL. 1/4/1/595 was dated 275t
| Mm p 2013 ﬂ?’td was in 7espect of registration of another ﬁrm B
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; _The hterested prL,, .

3 On the statement that “Section 15 (1) of the National Constructmn

- Authority that a person shall not carry on the business of contractor
" unless the person is reglstered by the National Constmctwn
+ Authority was not an evaluation criteria in the Tender document;

The Authority submits that the provisions of Section 15 (1) of the National
Construction Authority Act are not optional and no firm should be
contracted by any agency to carry out any construction activity either in
public or private sector without the firms registration by the Authority
Board. Any procurement that ignores this provision is done out of the
provisions of the law. o |

Arch Dumel 0. Manduku : : :
EXECUTIVE DIRECTOR]REGISTRAR OF CONTRACTORS

| Though thls letter ra15ed very serlous and substan’nal issues agamst the
| Interested Party, the In’cerested Par’fy d1d not contest the contents of the .
| letter or file an afﬁdav1t or a response to any of the issues ralsed by the’

X L Execu’ave Dlrector of the Auﬂlorlty / \ o L

o

jnst'e.ad- sﬁbmitted from the barthat it had

| subc;pn11m~ L ubtamed a Certificate of Reglstrahon from the National
o 'L,onstructlon Au&onty on 3/ 10 / 2014 Whlch it had paid for on the same

day The Interested Party however adrmtted that thls Cerhﬁcate was not
part. of the tender documents submltted by the Interested Party to the

| Procurmg En’nty

40



“The Board therefore f1nds that even if the succ:essful b1dder obtamed a
. Certificate of Reglstratlon after submitting its tender such a Certificate
 could not be used as a ba515 for evaluatlon smce the document did not form

o part of the tender document that was before the evaluatlon cormmttee

Sectton 59 (2) of the Pubhc Promrement and DlSpOSEll Act (2005) bars a
tenderer from changing the substance of its tender once it has subml‘cted 1t

_ 'The sald secﬁon of the law reads as fo]lows -

592 o |
B "‘After the deadline for submzttmg tenders, a person who submitted a
e tender -shall not ch.ange or oﬁer to. chcmge the substance of the

-tender

g Lasﬂy the Proculmg Entlty subrmtted that 1t Wuq not unusual to 1nv1te

: tender°~ evaiuare d_"em. and then award the tender since fhe Procurmg

Entlty Would stlll have the hberty (v vpt the successful bldder and nu]hfy ‘

. the award of the tender ]_'f new issues arose Vi “hng the awar". oi di

' tender

.- The Board ﬁnds that thls may We]l be so, but ﬂ‘\lS can only be to the extent

that the matter arlsmg after award is a new issue. The reqmrement on the
regmirahon by the Nattonal Consiructlon Authorlty is a rnat’cer of law
touchmg on ehg1b1h1:y of a tendeler under the. provmlons of the Natlonal
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" Construc’oon Authorlty Act and Sectlon 31 of the Pubhc Procurement and |
D1sposal Act (2005) | |

Reg—ulation 52 (1) of the Pubhc Procurement and Dlsposal Regulatlons 2006
~ states. that where the criteria for - quahﬁcatron is set out in the tender

_docu_m_ent then a__Procurmg Entity may con_ﬁrm the issue of eligibility

be_fOre b_ut not after the award of tender.

" 'As the Board has aJready observed, both the Procurmg Entlty and the
- Interested Party were aware of the requlrements of the prov151ons of the

_Natlonal Construc’oon Authorlty Act and that is Why the Interested Parl:y

'. _'_l'=submltted the letters dated 15th February, 2013 from the M]mstry of Pub]lc _' - _
g '..Works and the one dated 15"’“ September, 2014 from the Nanonal__'_

"- _Constmctron Authorrty purpor‘ong them to be certificates of reglstrahon' o

Gt :Th_‘lS was therefore a matter Wlthm thelr knowledge and Wthh is prov1ded'
- for by law and both partles ought to have conﬁrmed comphance Wlth the

- law on ehg1b1hty and quahfrcanon atthe Prehmmary evaluatton stage

e
\"\'.Z..L Lo

o The Board therefore fmds and holds as follows on the frrst ground of.
rev1ew on the bas1s of the above ﬁndmgs - ': | | R -
a) The Interested Party was not regrstered by the Nattonal Constructlon |
Authorlty as a contractor on the date when it submltted 1t’s tender to

the Procurmg EntLty and Was therefore mehgﬂ)le to proceed for. -

| techmcal and fmanc1a1 evaluanon | R R
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b) The Procurmg Entrty therefore acted in breach of the Prov151ons of
' '-*Sectton 64 (1) of the Public Procurement and Dlsposal Act (2005) and
'Sectron 15 and other provisions of the Nauonal Construction
~Authority Act by farhng to declare the Interested Party s b1d as non-
| '_responswe at the pre]m:unary evaluation stage | B

o 'Ihe fjrst ground of the Apphcant s Request for Rev1eW therefore succeeds
- ElI'ldlS a]lowed g ' |
| :"2 Whether the Procurmg Eﬂtlty acted m breach of the Provrsmns of

Sectton 60 (5) of the Publw Procurement Act 2005 and Clause B (1) (1)

and (11) of the Instmetwns to Tenderers :

- | ‘The Apphcant Wthe addressmg the Board on the second ground of Review

. _subrmtted that the Procurmg Entlty breached the provrsrons of Sectron 60

: '_ (5) (b) of the Pubhc Procurement and Drsposal Act (2005) in that 1t d1d not
~ read out aloud the Engmeer s estunate at the openrng of the tenders as

- requ}red by the above Pr0V1510n of the Act e -

. g :.The Applrcant argued that clause B 1 (1) and (u) appearmg at page A 24 of
- the tender docurnent and Wh‘lch also appears at the hand ertten page 44 of
the Request for Rev1ew that one of the parameters for evaluatlon was the
. Engrneer S estlmate which attracted a substanual maxn:nu:m of 30 marks
| r_dep_endqng on the subrrutted tender prlces varlatlon from the Engrneer s
«. estimate The Appheant submrtted that the failure to read out the

Engineer’s estimate at the tender opening was prejudicial to the Apphcant
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and left room for possible mampulatton that allowed the Procurmg Entity
‘room to vary the es’omate dependmg on which bidder the Procuring Entity
desired to award the tender to.

The Applicant submitted that since the Procuring Fntity had set out the
Engineer’s estimate as one of the basis for evaluation attracting 30 marks

then it was under a duty to disclose the estimate since it was one of the

* yardsticks against which the bidders would be measured.

In response to the Applicant’s submissions, the Procuring Entity stated that
it was not mandatory under the provisions of Section 60 (5) of the Act for
_the Engmeer s estimate to be read out aloud at the tender ~Opening as
'subrmtted by the Applicant. The Procurmg Entlty submltted that in any |
: event the evaluation criteria that the Apphcant was eomplammg about was-
part of the tender documents and the Apphcant ought not to have
i“.partlmpated in the tender ]_f 1t Was dlssatlsﬁed with the saJ.d crlterla ‘The -
. 'Procurmg Enttty however adrmtted that the Engmeer s eshrnate was not '_
'.read ‘out to the b1dders at the tender opemng stage but durmg his

- subrrussmns before the Board Mr. Wa;rnae dlsclosed that the Engmeers ‘

 estimate was the sum of Kshs. 26,405,000, He further confirmed that both
. the Apphca.nt and the suceessful bldder 5 b1ds of Kshs. 19, 299, 620 and
| Kshs 23 581, 639 00 respectlvely fell within the Engineer’s eshmates Both -
the Procurmg Entlty and the Applicant Whose representatlves were present
durmg the reading out of the prices confirmed that as between' the
| Apphcant and the Interested Party, the Apphcant’s financial bid was the

lower one.

44



e The Boardhas c_ons_idered the subm:_issio_ns madeﬂ_ar'__ld the" documents relied
N _'upon by the parties in support and in opp'ositiort'to thlS ground ‘of.revievtr

~ The Board has partlcularly considered the Tender Evaluatton report |
prepared by the Mnustry of Land Housmg and Urban Development -
Dlrectorate of Public Works - Electrlcal Department in QOctober: 2014 and

‘notes . from pages. 8 to 12 of the report that both the Apphcant and the
. successful bldder passed the - tec_hrucal evaluatton stage since m the

x Procurmg Entrty s own Words

o ”the lndders mtended to supply 1tems from reputable manufacturers
| and therefore of good quahty and standard as per the spec:ﬁcattons

' - in the tender document”

| __The Procurmg En’aty concluded 1t s remarks on techrucal evaluatron by
I_ statmg that the two b1dders among others Were techmca]ly 1esp0n51ve and
'Were therefore quahﬁed to proceed for fmancral evaluatron Whose outcome o
:appears at pages 12 13 14 and 15 of the Evaluatlon report at the end of
which process the evaluatlon commrttee came up Wrth the followmg

- 'fmdmgs as the basrs for the award of the tender '. oA nl

- '”Table 9 Combmatton of Techmcal and me;mcml Scores

I_tem- Bidder’s-que__ oo oo Technical - --Tende_r -+ Sums | Total Score
; BN : | Score, Ts - | Comparison, |Ts o
-_ 1 | Mls Com. Twenty OneLtd. . |70, .0 400 . - |700
- 2. M/s Soulco Kenya Litd. .- . - |70 . .. |35 .. . [ |735. .-
3. . | Mls MFI Technology Solution Ltd. |70 .. - |27.0 - . . |97.0
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73

B M/s'PongAgencies Ltd. BREC 15.0 850

T

Mls Telecommumcatmns Today 70 . 3.0 73.0

The evaluatlon conumttee then made the fo]lowmg observatlons and

conclusrons_.—

" “From the abooe'table,- it is observed that M/s Com Twenty One Lid,

M/s Soulco Kenya Ltd and Mls Telecommunications Today have

- total sores of less than 75% that is they scored 70%, 73.5% & 73%

respectively. They are therefore not financially responsive and are

not considered for further evaluatwn The rest scored more than 756%

o and can be cons:dered for acceptance :.. -

Froﬁi the anlaation Criteria in SectiOn'A (Instr'actions to Tenderers).

'of the tender document, the e'ealuatwn comrmttee shall recommend_
for award the Iowest pmced bu:lder among those who ach:eve a score.
| of 75 % and above The lowest evaluated brdder in th:s case is M/s
| | MFI Technology Solutwn Ltd who scored 97. 0% and whu:h is above

| the reqmred m:mmam pass mark of 75% T

At the hearmg of the Request for Rev1ew the Board sought to know What

procurement method the Procurmg En’uty had used in evaluat.lng the

_tenders the sub]ect matter of this d15pute l\/k Wamae, on behalf of the
.-'Procurmg Enuty, mformed the Board that the method used by the

' Proeur]ng Enttty was that of a restricted tender, a p051t10n that was not

| contradlcted by the Apphcant or the Interested Party The Board does not_

| 'therefore have any reason to doubt Mr Wamae 5 subrmsswn on the

procurement method used but mshes to observe that a Procurmg Entlt‘y_; L




‘can engage in- Procurement by rneans of a restrlcted tender under the

| Prov1510ns of Sectlon 73 of the Pubhc Procurement and Dlsposal Act (2005)

- The Procedure for evaluatlng tenders ]nv1ted through open tendenng and
- 'restrlcted tenderlng is set out in the Act and the Regulatlons o B |

Regulattons 54 (1) of the Pubhc Procurement and Dlsposal Regulatlons
. (2006) supulates that the Prov151ons set out in the Act and the Reglﬂatlons
- shall for the purposes of Sect:ton 73 (1) of the Act apply Mutatls Mutand:ls

to restrlcted tenderlng

- -?Regulatlon 50 (1) of the Regulatlons Whlch is therefore apphcable to
restrlcted tenders by virtue of Regulahon 54 (1) of the Regtﬂauons and
s -3Wh1ch deals W1th ﬁnanc1al evaluatlon of such tenders sttpulates as fo]lows -

..":50 (1) Hpon completwn of the techmcal eoaluatzon under Regulatton 49,
__'the evaluation commzttee shall conduct a fmancral eoaluatlon and

| ."'compaﬂson to determme the evaluated prtce of each tender
(2) The evaluated prtce for each bld shall be determmed by -

| _a) Takmg the bld pnce, as read out at the bld opemng, o
'_"."b) Takmg mto account any correctzons made by a Procurmg Entity
o relatmg to arzthmet:c errors in a tender, B S o |
) c) Takmg mto account any mmor dematzon from the reqmrements
accepted by a pr ocarmg enttty under Sectton 64 (2) (a) of the Act;
) Where applicable, con'oer_tmg all te_nde_rs to the same carre_ncy, usmg
g aniform exchange rate ;dreoailing at the dat_e indicated in the tender
documents. | T -
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e) Appl ng dny d:scounts oﬁ”ered in the terzder, | o . .
ﬁ Applymg any margm of preference mdtcated in the tender documents |

_:(3) Tenders shall be ranked dccordmg to therr eoaludted p?‘ICB and the

successful tender shall be the tender wzth the lowest evaluated przce in

R accord&mce w:th Sectton 66(4) of the Act

| Sectlon 66 (1) (z) (3) and (4) of the Act Wl'uch deal W1th the evaluatlon of
| .0pen and restrlcted tenders shpulates as follows - |
" _S'e‘ction 6

| 1 The Procurmg Entzty shdll e'odluate dnd compdre the resporr.sroe
L tenders other thdn tenders re]ected under Sectton 63(3)

2. j-_'Tl'le eoaluet:on dnd compamson shall be done usmg the procedures'

.:and crzterm set out m the tender documents no other crztertd shdll be,’ o

o used

o 3:rhe followmg reqmrements Shall arrly wﬂ‘h Tespect f" ﬂ‘e‘ -

.- _: procedures and crttertd referred to m subsect:on (2) - |

o a) the crztertd must to the exterzt poss:ble, be ob]ectroe and_: -

“ qudnttﬁdble, and B '_ | G |

_ b) each cr:terton must be expressed so thdt it is dppl:ed in -
accorddnce w:th the procedures, talcmg mto conszdemtron_.
Tl i przce, qualtty dnd ser'otce for the purpose ofevaluat:on _' |
4 The successful tender shdll be the tender wtth the lowest epaludted =

przce
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These two prov1510ns of the law therefore set out how f1nanc1a1 evaluatlon
should be carrred out and the procedure and the parameters wrtl'un which
" that should be done. | o S

,'A look at the evaluatron report on ﬁnanmal evaluatLon however 1nd1cates
- .that the Procurlng Enttty took Jnto account extraneous matters wh1ch fa]l |
ut51de What is requzred by Regulatton 50 and by domg 50 ended up
| _. 'anardrng a tender that should have been awarded to the lowest evaluated |

: lbldder toa bldder w1th a pr1ce Whlch was htgher contrary to the Provrs1ons

- of Sect:ton 66 (4) of the Act. In domg 50 the Procurmg Entlty appeared to

i have brought up issues. that should have been considered at the technical

evaluahon stage at the flnanc1al evaluatlon stage and even werghted scores

: and gave cornblned scores wluch 1s a requrrement in - Requests for

o :proposal under the provrslons Sections 76 to 87 of the Pubhc P1 ocurernent

-. . and Dlsposal Act that govern the evaluatron of Requests for proposa_ls

- On 1he complamt that the Engmeer 5 estunate Was not read out at the
flnanc1al ‘opening, 1t is mdeed true that this was not done The Board also
. f:lnds that this. ordJnarﬂy ought not to be done at the tender operung stage

. ,. .-.-pursuant to the provrs1ons of Sectlon 60 (5) of the Act The Board however )

o ~wishes to observe that the Procuung Entlty decrded to use the Englneer s

 estimate ¢ as a yard stick and as an evaluatron criteria which attracted a
substantlal 30 marks. Under the prov1s1ons of Artlcle 227 of the

Consutunon of Kenya and Section 2 of the Pubhc Procurernent and
o | Disposal Act’ (2005) the Iaw envrsages that a procurernent plocess shall be

- ‘fair, equ_ttable transparent compettuve and cost effective.

49



.. Section 2 of t’he’ Pub]_ie Prbcu_rement & DisPOsal Act, 2005 also requires that
| ~ the proeeduree of procuremerit should maximize economy and efficiency,
promote competitiorr and ensure that eompetitqrs_ are treated fairly,
. promote integrity and fajrﬁes_s of the procedures te be used increase
’cremeparenc'y and accountability in the procedures and increase Public
" confidence in procurement procedures. | . |
Section 66 (3) (a) of the Act requires that where a Procuﬁng Entity decides
to jrrclude a criferia fer eveluation in the tender document, then the criteria

B must be ob]ecttve and quantlﬁable L

" The Board therefore finds that by making the Engmeer s estimate one of
~ the’ y_ardstlcks- for evaluation then the Procuring Entity ought to have
' disclosed it to the bidders. Mr. Wamae who led the submission's on behalf
~of the Procurmg Entlty mformed the Board that the Engmeer s estlmate__ 3 _.
' was available to the Procurmg Enﬁty f1ve days before the" tenders were -
_opened on 30% September 2014 | L

) ‘IThe Board therefore ﬁnds that in the interest of transparency and falmess

o a]l the bldders mcludmg the Apphcant a:nd the Interested Party ought to

'have- known the yardstrck against which they were to be measured as this

| Would have been the only way of uphold_mg the ob]ectlves of Procurement
~as set out in the Constitution and the Act. '

| The Board has e_xarru'ned the financial evaluation report which forms part
of the evaluation report and notes that the Applicant which offered the
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lowest price was awarded zero (0) marks out of the maximum (30) marks.
The Board further finds that the zero (0) mark was not explained and is not
attributable to any of the criteria set out in Regulation 50 of the Regulations
and infact negated the Provisions of Section 66 (4) of the Act on the criteria

for award

| Consequently and inview of all the foregomg f1nd1ngs the Apphcants _

second ground of reV1ew 1s therefore also allowed

FINAL ORDERS

In concluswn and in exercise of the powers conferred upon it by the
ProV1s1ons of Section 98 of the Public Procurement and drsposal Act (2005)

the Board rnakes the followmg orders -

a) The dec1sron of the Procurmg Entn:y/ the Respondent awardmg the

‘ Tender number SH/ 002/2014 -2015 for the supply and mstallahon of

N IP based PABX at state House Nairobi to MFI Technologles Luruted
be and is hereby annulled under the Prov1510ns of Sechon 98 (a) of
the Act. S o |

'b) In view of the Board's fmdmgs in grounds 1 and 2 above the Board _
heleby finds that the Apphcant was the lowest evaluated bidder and
ought to have been awarded the said tender and in exercise of the

'_ powers conferred upon it by the Provisions of Section 98 (c) of the

.'_'Act and in the cucumstances of this case as set out above, the Board -

| 'tl'lerefore substitutes the Procunng Entity’s decision awardlng the
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' tender to the I_nterested Party and mstead awards the sub]ect tender' )

to the Apphcant

todays date in line with order (b) above.

Request for Rev1ew arld mstead d1rec:ts that the secretary of thlS

~ Board shall serve a copy of this decision on'the D1rect01' General of

:nature of the allegations ralsed regardmg ehglblhty morder to assist
.the Procurmg Entity and other Procmmg En’aty s in understandmg. .

_'and complymg W1th the P1ov1s1ons of the law when evaluatmg

R tenders

| _. e) Invrew of the orders made U.I’ldE‘l mders (b) and (c) above, the Board_.

i 'f.:"ordels that each party shall bear 1ts own costs of thlS Request for o

Rewew

o L Datedat Na1rob1on this 25th day ofNovember,2014 e

. —‘-—m e I

c..o.lu‘\uj--"o‘_ua. -------------------- 2 l--l--'ootouolvlloo ................
CHAIRMAN ;oECRBTﬂrﬁ]_. o

PPARB _PPARB

A

: c) The Plocu;rmg Entﬂ:y/ the Respondent is hereby dlrected to complete ;o

thIS Procurement process within a perlod of Seven (7) days from

d) The Board declmes to grant- prayers, 3 4 and 5 in the Apphcants - |

the Pubhc Procurement Oversight Authorll:y and I:he Executlve.f '

L Dlrector of the Na’aonal Construction Authonty inview of the serious _' :




