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REPUBLIC OF KENYA }
PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD -

APPLICATION NO. 48/2014 OF 25TH NOV. 2014 P LEIATE
BETWEEN
COLUMBUS PRINTING INDUSTRIES LIMITED ......... APPLICANT
AND
NATIONAL HOSPITAL

INSURANCE FUND......cciceieerninnmnnnrsnssissseses ooee PROCURING ENTITY

Review against the decision of the Tender Committee of the National
Hospital Insurance Fund dated 6% November, 2014 in the matter of Tender
No. NHIF/002/2014 - 2015 for Design, Printing and Delivery of Calendars

and Dairies.

BOARD MEMBERS PRESENT B A ETL BT O e
Mr. Paul Gicheru - Chairman

Mrs. Rosemary Gituma - Member

Mr. Paul Ngotho - Member

Eng Weche R.Okubo - Member

Mz. Nelson Orgut - Member

IN ATTENDANCE

Mr. Philemon Kiprop - Holding brief for Secretary ...

Ms. Shelmith Miano - Secretariat



. ... PRESENT:BY. INVITATION

C Appllcant......‘-..-.._....- ............. M/s Columbus Printing Industnes Ltd
1 ]ames N N]uguna " '

2 Dorris Mwma

Procuring Entity............omiiil
1. Rose Nakhungu -
2. Kennedy Wakhu -
3. Richard Sigey -
4. Naito Gitobu -
5. Pamela Marendi -
6. Johnstone Ouma -
Interested Parties

-1. Nancy Kalekye

"3 Florence Nkirote

4. Thomas Lufnaﬁ

5. Gerald Waweru

6. .]—;r.nes Ngugi

7. Berline Adhiambo

8. Joseph Kimenye

1

e SR UNEDER e

Advocate

HOF" g

Natmnal Hospital Insurante Fund "~

Legal Officer

Procurement officer
Manager M/ ASP
Sexliquy_Marketing Officer
Managér, P&S

Senior Asst. Manager, P&S

M/s Fldad Ltd

Lexkain Age"ﬁcies"' B

Sales Rep.LLukwe General Supplieé
Director, New Edge Marketing
Director ,Quanta Ent. Ltd

Director, Wayren Enterprise Ltd

Director, Patreda Global .Entefprises“ e

. Marketing Officer FloginBALtd i
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“The T Tenaer for Des1gn, Prmtmg ‘and Dehver)} of Calendars and Dames was -

advertised on 10% September 2014. The tender was strictly for Youth,
Women and Persons with Disabili"ty as per advert. The Tender was
closed/opened on 25% September 2014 Eighty seven (87) firms responded to

the tender.

EVALUATION PROCESS

At the preliminary evaluaﬁon stage fourty firms were declared non-
responsive to the following requirements Registration with National
Treasury or County Treasury (copy of Certificate), Signed Security

Declaration form (any of Power of Attorney, Sworn in Affidavit or a signed

letter from by the f1rm) Samples of each item, NHIF compliance: certlflcate e

(Ensure Regjster) VAT comphance certlflcate and the general:and- statutory

reqmrements

The other 48 firms were subjected to technical evaluation which accounted

for 80%.
The resultant evaluation for each item is as below:-

SPECIFICATIONS FOR CALENDARS AND DIARIES 2014

WALL CALENDARS =

Quantity: 5000



e, | NGz _Techrncal SPeCIflCRhODS Bl TR T L R D COTeE L
BRI e -""Slze A2 Portralt 5 Al | & I
SR ARl 'N"tlmber‘ ‘1 'Seven (7) sheets prmted smgle 51ded tWo (2) 15‘,

G L of pages: ‘Months t@wew ands a,cover page (ﬂysheet) TSN ENEE

3 | Color: | Full Color for both Leaves and Flysheet w1ﬂ‘110
'- emphas1s on the corporate colors

r Paper 130 gsm superior quality art paper for six |20
Quality: | sheets and 100 gsm for Flysheet (cover page)

5 Design: | Design to be conceptualized by Supplier per |5
client’s (NHIF) instructions.

6 Finish: Glossy finish. Splra] bound w1th whlte wire | 15
| complete with wall mounting hook and card
backing board.

Total Score . S - 80

;;iEvery page Was to have a photograph to be prov1ded by the suppher AR

C accordlﬂg i the Chent 5 de51gr1 mstruchons

Natlonal Holidays and weekends were to be shown by printing the dates in

| a dlfferent colour
Delivery:- 10 days from the complet]on of final proof of artwork
Results of the Techmcal Evaluahon for the wall calendars |

The flrms that scored more than 65 marks passmark proceeded to the next_ |
- stage of evaluatlon (financial evaluation) and only 23 quahﬁed The rest

thirteen (13) firms were discontinued.
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" Financial Evaluation Criteria __20%
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Pc ~Lp/p x 20%-where Pc = percentage allocation to the price
Lp=Lowest Price Quoted

Summary Combined Score of technical and financial is as tabulated

below.

No. | Bidder’s Name Technical | Financial | Total Ranking
- : - | Score - ‘| Score - | Score - R

1 Mewken Enterprises 80 10.5 90.5 1

2 |Flogin E.A. Ltd 80 | 104 90.4 2

13 [Quanta Enterprise E

R S

Yol Etd, ST Lalieaid IS AHVE S R P 'n,‘.-‘ N 80 TN 1 . 10.3 IR PR 90-3~ L:(l st s s vn e

A abrede
Enterprises 77 9.7 86.7

Global |- = oo fis o ctinad Tanleds 4

5 Josmab Agencies 75 10.5 85.5 5

6 |New Edge Marketing | | 6
d 68 17 4 85.4

7 | Kauti System Ltd 75 103 85.3 7

8 |Doeves Advert &| R 8
Design 65 20.0 85
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11

Master Ventures Litd

7.0

11

12

Arch Victories Ltd

73

10.7

83.7

12

13

SpeedMark

73

10.7

83.7

13

_14._

New‘ Wér]d (i_l;eative
Ltd

66

17.7

14

15

Eldad PPromotions

- 70

13.2

15

16

Best Zedge Solutions

16

LT R O I L B
L “

| Napstar

Consﬁlting

" Tech |

74

8.6

82.6

18

Goldmac Enterprises

73

- 8.6

- 81.6

19

Inter-Path Company

65

16.6

81.6

20

Centamax Enterprises

73

8.3

81.3

21

Bright Media Ltd

72

- 6.6

22

Texan Enterprises

65

6.4

714

m



23 |Lex KamidmagesTitdr|~ - 70 2| -+ 0.9 70.9 - od 23 pes
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Kshs. 245 00
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h1ghest score of 90 D marks and thelr fmam:la] quotaﬁon is at umt cost of

Single Sheet Calendars
Quantity: 30,000
No | Technical Speciﬁ‘ca;rion; ) Score
1 Size A2 Portrait 15
2 Number of One (1) 12 months to view 15
pages:
- 3 | Color: I’ulI Color with empha51s on the Corporate 10

A PaperQuahty 135, gsm superlor quallty @art: paper

Design: Design to be concept-uahzed by Suppher

per client’s (NHIF) instructions.

6 Finish: Metal rim for stiffening and hanging.

Totali Score

80

The firms that scored more than 65 marks proceeded to the next stage of

“évaluation (financial evaluation) only seventeeri 17) firms qualified.

Summarized technical and financial score are as follow:-

T

M/ 5 Mewken Enterp1 ises was the most r35pon51ve bldder whlch scored—the




vpBidder/s Name .5

. Technical :
. S_chze:,._ L

R e B U R
Pl Y

;Financial..
Score

:Tﬂ.talﬁ&r"“"':*'*ma oy 5 3 %al :- al ;.fl, ,“
Score |

S X

Ltd

Quanta = E‘-‘hterpriséﬁ 75

94.2

| Mew K‘e"n"Enfé'rprisééw |

Goldmac Enterprises

80

12.8

92.8

Kauti System Ltd

75

164

914

O I =] W

Patreda Global

Enterprises

75

14.6

89.6.

Blooming Agencies

80

59

85.9

Centamax Enterprises

80

5.1

85.1

Hamilton Properties

75

10.0

85.0

10

| Tigithi Agencies

75

8.8

83.8
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3 | Zimsmart Enterprises

827

14

Inter-ath Company

75

7.7

82.7

15

Mabrie.  Enterprises

| Ltd

75

7.3

82.3

16

Evolve Enterprises

75

5.8

80.8

17

Lex Kam Images Lid

75

1.0

76.0

o wil & W

~1




TR M /s Flogin E-A. lstd=was the.most declared. as--=the-most-responsive;bidder;;- Tognet

— havmg scored the: h;ghest score of-95:0: marks and then' fmancml quotation: ;i
' v}gas ata: umt cost of K§hs *11 50 e T
i‘f""-“ T e “ [ -
DIARIES .
Executive Desk Diaries ™ 770U 0 T e e
Quantities: 1000
No | Technical Specifications Score
1 Size Ab \ 20
2 Pages Date pages +12 pages full color insertion of | 5

client’s (NHIF) information

3 Page Layout | Full One day per a page: Monthly Planner, 5
Monthly Tabbing, Tear Off

Perforamon,Color W1th empha51s on the
o ‘,corp01 atecolors. o ol g

AT
Quaity créam |
5 Diary Cover PU/PVC | 15
6 Binding Book bound | B S 15
7 Finish Silk ribbon tag/ page marker 5
Total _Sco;e o o SQ ”
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The. fu:ms that scored .morethan 60 ma;x:ks proceeded to;themext level afs et

F1nanc1al Evaluatlon

Financial Evaluation Criteria

Formula

20%

Pc -Lp/p x 20%-where Pc = percentage allocation to the price

‘Lp=Lowest Price Quoted

. [ Bidder's Name

Qty

Unit Cost

Total Cost

Score
out of

20%

Mabrie Enterprises

d

1,000

778.00

778,000.00 |

R --Brlght Medla Ltd

S BN

- 332400 g_

:_3 824 000 00;‘ ENEXC I EHRA

o : ?-Kau’u System L’cd 11090

DiveX Supplies

1,000

2,850.00

2,850,000.00

Newsprings
Investments

1,000

1,488.00

1,488,000.00

SpeedMark

1,000

"3,500.00

3.500,000.00

Napstar
Consulting

Tech

1,000

2,300.00

2,300,000.00

Doeves - Advert --&
Design -

1,000 4o

76500 | -
| 755,000.00 |-

20.0

New World

Creative Lid

1,000

1,300.00

1,300,000.00

11.6

10




Eldad Prometi-ons.;-:;;fa

el 00@mer

1,274,;840.00.
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Solutions -
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1,508,000.00

113

Diire Realtime

1,500.00

1,500,000.00 F -

14

Rosadani
Enterprises

800.00

800,000.00

189

15

Evolve

1,000

1,740.00

1,740,000.00

8.7

116

‘Wayren Enterprises -|

- 1,000~ -

- .990.00

990,000.00.

153 ..

17

Texan Enterprises

1,000

1,950.00

1,950,000.00

7.7

18

Goldmac
Enterprises

1,000

2,950.00

2,950,000.00

5.1

19

Blooming Agencies

1,000

2,800.00

2,800,000.00

54

20

| Tigithi Agencies

LY AT

1000

.1,130.00

1,130,000.00.]

134u R

Vi A
Wk ‘*"”‘!J"a‘ﬂ B
TR 0 -

] 248500

2,435,000

(22

Centamax™~
Enterprises

1,520.00 |

1,520,000.00

9.9

23

Hamilton Properties

1,000

2,850.00

2,850,000.00

5.3

24

Quanta Enterprise
Ltd

1,000

2,400.00

2,400,000.00

6.3

25

Ash Down Ltd

1,000

1,496.40

1,496,400.00

10.1

26

Galore Supplies

1,000

1,800.00

1,800,000.00

8.4

o7

Tex Kam Tmages|

Ltd

1,000

"6,500.00

6,500,000.00 |

23

28

Inter-global

1,000

2,450.00

2,450,000.00

6.2

11
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1 Bellasa-Enterprises:

2,620,000:00] 5 51Bra i<
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- ComblnedScore .of:

i

EEE IO

techmcaland fmanmal Evaluahons

Bidder's Name - -

- TEChnical -

Score

Financial -
Score

Tota,l.'-!'n » oprdds X

Score

New
Marketing Ltd

Edge

30

14.2

94.2

DiveX Supplies

80

5.3

85.3

Wayren Enterprises |

78

5.3

83.3

Doeves Advert &

Design

60

20.0

Mabrie Enterprises
Ltd

60

| Rosadani . .. |
.| BEnterprises .

- :Bellasa.Enterprises. | .0 70, 0 58 5L L 7B 8 s s Pter Lt

Bright Media Ltd

70

Tigithi Agencies

60

Eldad Promotions .

60

w10

11

New World
Creative Ltd

60

11.6

71.6

11

12

| Investments

Newsprings

60,

12

13

Diire Realtime

60

10.1

70.1

13

14

Quanta Enterprise

60

10.1

70.1

14

12
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15| Domib Printing| .
R IR\ ; __Soluhons,.v___, ,"_;f‘;":f’. .

YT ilnfo Med1a Serv1ces

| Evolve

L et ] S e T fn s

Ash Down Ltd

Texan Enterprises

Napstar Tech
Consulting

60

6.6

66.6

Hamilton
Properties

60

6.3

66.3

21

22

Flogin E.A. Ltd

60

6.2

66.2

22

23

Lex Kam Images
Ltd

60

66.2

23

‘‘‘‘‘‘‘‘‘‘

nterglobal —-— | .
-"Resource ' i

Kauti System Ltd

60

65.3

Centamax
Enterprises

60

65.3,

28

Goldmac
Enterprises

60

5.1

65.1

28

29

SpeedMark

60

4.3

64.3

29

301

Galore Supplies - o

- 60 -

- 623 .|

e B0m

13



A —,--\M/ A% New-Edge Markehnthd was declarecl as_ the:most. respcmsnve bldflen,_u S

Promotmnal Desk Planner/Pad

| Quanhty 2,000 . | o |
No | Technical Specifications " SRR Score
1 |Size 60 by 40 cms | | 20
2 | Pages 12 pages one month to view, previous and | 10

next month.

3 Page Layout | One Color with emphasis on the corporate | 10
| color |

4 Pélper 100 gsm superior qﬁality art paper 120
Quality: :
S - — Fuush _{Matt Flmsh easy'tear—of

-' _'.;Total Score .

The firms that scored more than 60 marks proceeded to the next level of
eyaluaﬁgn (financial evaluation) seven (7) firms qualified aﬁd.nig‘e. (9) were

-disqualified.
Financial Evailuation o |

Financial Evaluation Criteria __ 20% ... . = _;'Q__*;_r.;..__;__.....@::.u,...h_g___;g-._“u_

Formula | |
Pc -I.-p/p x 20%-where Pc = percentage allocation to the price
Li:=Lowest Price Quoted

14
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Bidderrs:Namemwo| o

N HET ST
B

%SCQI&T:‘&» S i

|out —of|

Sl ey

T [Best - Zedge| 2000
T g oitions Tid

[risoootn’

s 1.1v1 et

-Mabrie —A.Enterp_r.ises-r
Ltd |

e

722.000.00

L LR ]

111

Kauti System Ltd

800,000.00

10.0

Inter-Path
| Company

400,000.00

200

Newsprings
Investments

528.000.00

15.2

Evolve Enterprises

520,000.00

154

Eldad Promotions

x4570,720.00 |

Ere
y el

Combined Score of technical and financial

140 -

No.

Bidder's Name

Technjc:;ll

Score

Financial
Score

| Score

Total

Eldad Promoti_ons

80

20.0

100

Best
Solutions Ltd

Zedge

80

111

91.1

Ltd

-Mabszie Enterprises |

111

SRR ALY (A SEELN: RS B
91.1 e . —_—

Bright Media Ltd

80

10.0

90

15
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’7 | Evolve Enterprlses ‘70 14.0

M/ s Eldad Promotions was declared as the most responsive bidder, scored -
the highest score of 100 marks and their financial quotation was at a unit

cost of Kshs. 285.36.
Appointment Diary

Quantity: 2200

No | Technical Specifications , Score

PR 1 SIZE.'\ A4(216X 265x17mm) Zia - 20 SR

es full coIor mser 1

of client’s (NHIF) mforma’aon

3 Page Layout | A week per two pages diary Monthly 5

Planner

4 Paper Super white bond- 80 gms Inside pr.inﬁng 15
Quality: 2 color - blue and black

s DlaIyC()ver PU/PVC Stitched according to selected |15 =7 "7~
| design

16
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Only 16 firms attained a pass mark of 60% for the appointment dairy. The

others did not attain the requisite pass mark and were therefore disqualified.

evaluation (fmanmal evaluatlon)

The firms that scored more than 60 marks proceeded to the next ]evel of

Summary of the combined technical and financial score was as below:-

Biddg_r’ s Name -

Technical
Score

Financial

Score

Total
Score

" Ranking

_W§yren Enterpnses

Mabrie
Ltd

Enterprises

70

20.0

Inter-Path Company

75

13.0

DiveX Supplies

70

7.8

Napstar Tech

Consulting

70

5.9

Tlgltlu Agencies

50

136

Jowa Stationers

60

11.7

Goldmac Enterprises

60

11.0

17
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13
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Pat‘reda Global

60
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13
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Quality Care

60

8.0

68 14

115

Lex Kam Images Ltd

60

7.0 K

67 15

16

Bright Media Lid

60

6.5

66.5 16

M/s Wayren Enterprises was declared as the most responsive bidder having

scored the highest score of 94.4 marks and their financial quotation was at a

unit cost of Kshs. .1,220.00.

il Item

Descnphon

Bl e ‘Unit S ATY o1

Cost

rERéeomm'endéd'l ]

bidder

Wall Calendars

5,000

245.00

1,225,000.00

Mewken
Enterprises

“Single

éﬁeet
Calendars

30,000

1150

345,000.00

FloginE. A Ltd

Executive Desk
Diaries

1,000

1,064.07

1,064,070.00

New Edge
Marketing Ltd

Promoﬁbnal
Desk
Planner/Pad

2,000

28536 |

570,720.00

. E"]déd .Promb_tions

18
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DR COMMITTEE DicisIoN”

- The Tender Committee-at-it's --meeting held on 6% November; 2014..discussedwsz=n.
and adopted the Evaluation Report and made awards as recommended by

the Tender Processing Committee.

THE REVIEW

' The Request for Review was lodged by Columbus Printing Industries
" Limited on 25%h November, 2014 in the matter of Tender No:

NHIF/002/2014 - 2015 for Design, Printing and Delivery of Calendars and

Dairies.

- -a“n‘nulled or

b) Alternatively, the Procuring Entity is hereby ordered to review and
revise the evaluation criteria in strict compliance with the
Consﬁtﬁﬁon, the Act and the Regulations and thereafter re-adv“erl'ise
the tender; and

c) The Procurmg Entity is hereby ordered to pay the Appllcant the

| costs of and incidental to ﬂ'us Request for Rev1ew, and

d) _Such other, _additicnal, further, incidental and/or alternative orders

as the Honorable Board may deem just and expedient.

19



i R WhemthmRequest for. Rgmﬁwﬁcamemqa Hfendhearing:beforethe.Boardion 16 % usbe

oy Djecember,‘ZOthl __Mr‘ ]amesmNjugunag Advocate,who appeared befare dhe: s

_ phcamm!submattﬁd thatn%the +emﬂe:1 ithel —stlb]ec:t

S natter of the .Reques fot 1 Rewew, :name]y the téndet for de51gn an dehvery

v wa Of calendars. and_ diaries being tender NO. NHIF/002/2014 .~ 2017 was.a.........
tender which was éiqecifically reserved for yoﬁth /women and persons Wiﬂ'..l‘
disabilities under the provisions of The Public Procurement and Disposal

(preference and Reservations) Regulations 2011 as amended in 2013.

Counsel for the-Applicant submitted that his' client the Applicant was:the - -
- holder of a Certificate of registration as a member of a disadvantaged Group

having been duly registered under the Regulations. The Applicant provided

a cerﬁﬁcate of registration to suj;port the fact as annexture AK 1(a) which

. was annexed:to the affldmnt SWOTIIon behalf of the Apphcant bv one Alice

}'\F:‘}"Karlml on 24”1'November,'

The: Apphcant howevef submitted thats;byr:.a'jietter datpd 7th Nove*mber,%)M s
which it received on or about 19" November, 2014, the Applicant was
notified that it's tender was not successful purportedly because the

Ap"p:].ic:ant did not provide a signed sec11rity.'declara1:ion form.

The Applicant’s advocate invited the Board to peruse the Tender document
which the Procuring Entity had produced as part of it's Response to the

) "'Request for™ Rev1ew ‘and” parhculaﬂy clause 241 a:nd the tender” securl’cy""
form both of Wthh confirmed that instead of making provision for a si gned

~ declaration form, the Procuring Entity had instead included a clause for the

20



s TR pl'@VJSlGl‘l ofa tende::»Sec:ur;ty fnrm Whoseaf@rmat it: prescrlbedﬁt;page CRIGES

- ;;—-ﬁthe tender document'f‘

prov151ons of Regulatlon 21( ) of the Pubhc Procurement and Disposal

L S

- (preference and Reservatlons) Regulahons 2011 as amended in 2013 which

......... i L - T T S g T b i e o

specifically prohibits any Procurlng Entity from requiring any small and
micro enterprise or enterprise owned by disadvantaged groups from
providing a tender security in a Procurement process it had participated in.
“ The Applicant in addition subniitted that thé said regulation oiily requires a= -
"'member of the ‘target group to complete and sigri the Tender securing
declaration form as set out in the second schedule to the said Regulations

~ and not a bid bond or a tender security form issued by' a Bank as had been

. : prescrlbed“‘by the Procurmg Entrty in this case:

'.'__t}egfr}aphcani theretore ubmrtt 'ﬂr thy nder
~ contravention of thé law and that though the Apphcant had also submitted-a:
that the tender be awarded to his client as part his submissions, he later
abandoned this submission and sought for the annulment of the entire

" procurement process since it was‘a nullity abinitio.

In response to the Applicant’s submissions, Counsel for the Procuring Entity
submitted that whereas clause 2.4.1 (viii) prescribed for a tender security in
“the form indicated “at page 43 of ‘the™ tender document the mandatory
requirements at page 35 of the tender document had set out a 51gned

Security Declaration Form as one of the mandatory requirements. -
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' 7""'Apphcant Was in doubt as " to-what form_ the’ securlty “Declaration’ me

-

,.should have taken, then it ought tg.have sought for.a danhcahon from.the, _ _..

Procuring Entity under the provisions of clause 2.5 of the tender document.

The Procuring Entity argued that several bidders who had been awarded

tenders for various items under this tender had sought for clarifications

< -which had been given.

Pursuant to the Provisions .of Section 96 of the Act, the Board invited the

following interested parties who participated in the subject tender and who

were served and were present before the Board at the hearing of the Request

2. Peter Kariuki
3. Florence Nklrote

4. Thomas Lumatl
5. Gerald Waweru

6. James Ngugi -

7 Berline Adhiambo

8. .]oééph Kimenye

th1s Requestfor Rev1ew_w slikely

i 1_‘ Nancy KaIEkye A‘ TN G

'- M/s E]dastd

- _:::-_-;\to Rewew] to make: repxesentahons since any. deusmn made-:byf'-'theiBoard AR Fepaprs

o affect them '

Lexkam Agencies

Marketing Officer Flogin EA Ltd
Sales Rep.Lukwe General Supi)lies
Director, New Edge Marketing

Director ,Quanta Ent. Ltd

Director, Patreda Global Enterp;iseél.
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e Adbsthesbidders-oneratter: thaeﬁother submitted.that they:had: nsoughiﬁﬁax‘emlﬁuﬂw
b -Qéiclanﬁcahon frotm th' J?rocurm &: Enhty ‘and had pursuant t@, that clamficatlen"‘? 5
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In hlS final response to the submissions mademby. Counsel fo.!r the Procﬁrmg
Entity and the Interested Parties, Counsel for the Applicant submitted that
any clarification under the provisions of clause 2.5 of the tender document
could only be sought and made in writing and that even where this was
= = done, this could only be done prior to the submission of. te’ndéfs"%«iﬁél"any' .
clarification issued by' the Procuring Entity would have to .be sent to all the

prospective bidders.:

. Counsel féij'f_a-'the Applicant finally submitted that a clarification ‘could not

take away? legal.obligation to. comply with an express.provision:of:the:Jaw

‘The Board has heard and considered the submissions made by all the parties

who appeared before it and has also perused all the documents placed
before it in this review and particularly the tender document. {
The Board finds that under the Provisions of Section 34 of the Public
Procurement and Disposal Act (2005), every Procuring Entity is required by
e law 1o prepare a tender document for the purposes of every procurement. . . ...
Section 66 of the Act prohlblts a Procurmg Entity from carrymg out an

evaluation or comparison of tenders using a criteria other than that set out

in it’s tender document.
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o -_‘;;'_;Reservatlons)-_Regulatlons 2011 WhICh stlpulates as fol]ows

e

dlsadvantaged groups, the Procurmg Entlty prepared a tender document

T ‘- - . - e

which reqmred at clause 2. 4 1 (Vm) that a tender securlty be prowded by the

bidders and prescribed a format for it at page 43 of the tender document.

The Board has perused the tender security form and notes that it amounts to

a_bid bond security wh_ich‘j‘_s‘ the common form of security pre_sc_rib,ed by

Procuring Entities for the purposes of tenders other than those reseved for

special groups and the disadvantaged groups.

The Board fmds w1th the greatest respect to the Procurlng Entity that the

21 (1) no tender securities shall be required from small ‘and micro

enterprisess or enterprises owned by disavaﬁtaged groups partipating in the

Procurement Proceedings”.

The Board further finds that clause 2.5 of the tender document dealing with

clarlflcatlons cannot aid the Procuring Entity’s case since clairification

cannot be  sought to alter a specific staturory requirement such as that set out

in Regulation 21. A clarification under clause 2.5 can only be sdught in
writting before tenders are closed and not once the tenders have been
submitted. A clarlflcatlon once given must also be in writing and must be

24




g

B

sent to all i;)rospecﬁve tenderers. The admission by the Procuring Entity and

- some of the successful bidders that they sought and got oral clarifications

‘was irregular and in contravention of the tender document-and the law.

The Bc:r:u:dgi finally disagrees with the Procuring Entity’s argument that the
mere statement at page 35 of the tender document that the signed Security
Declaratlon Form was the document envisaged in the tender document since
this argun;ent flies on the face of the espress requirement in clause 2.4.1

(viii) and ?further because the security tender form which the Procuring

- Entity exfaresslyu -prescribed for at page-43-of the tender document

speciﬁca]l};r stated that bidders were to provide a tender security whose form

it prescribed.

Other than the bare statement at page 35, the Procuring Entity did not at any
rate state xf/vhat form the alleged Signed Security Declaration Form ought to

have takeli and it did not include any such form in the tender document.

The Board finds from the letters of notification provided to it by the
Procuring ; Entity in its response that several bidders were disqualified
because th%ey did not provide a signed Security Declaration Form and were
therefore preventéd from further participating in the Procurement process

because of this requirement.

It is trite flaw ‘that where a party acts in breach of a specific statutory
requirmen;"c or in breach of the law,.such a partj} or any ther party cannot
derive any benefit from such an action or the ensuing transaction as this
would be égaisnt public Policy.
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The Board: therefore finds that the tender document used in the subject 4
Procuremént contravened the law and therefore in exercise of the powers
conferred éupon the Board by the Provisions of Section 98 of the Act, the

Board malées the following orders on this Request for Review.

(a) ::That the entire Procurement process under Tender No.
NHIF/002/2014 -2015 for the supply and delivery of calenders
‘and diaries be and is hereby annulled together with all the
'! awards of tender for any item made under the subject

| procurement.

(b) That the Procuring Entity is directed to re-tender for
_‘all the items set out under order‘ (a) above in compliance with
the Provisions and the Requirements of the Public
Procurement  and Disposal (preference aﬁd Resérvatibns)

| ‘Regulations 2011 as amended in 2013.
(c) Each Party shall bear it's own costs of this Request for Review.

Dated at Nairobi on this 18t day of December, 2014

CHAIRMAN & SECRETARY

PPARB PPARB
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