REPUBLIC OF KENYA

PUBLIC PROCUREMENT ADMIN ISTRATIVE REVIEW BOARD

APPLICATION NO. 17 /2016 OF 10! MARCH, 2016

MAGIC GENERAL CONSTRUCTION LTD oo, APPLICANT
AND
ATHI WATER SERVICES BOARD.......... PROCURING ENTITY

Review against the decision of the Athi Water Services Board (AWSH)
Meeting No.12/2015-2016 held on 5th February, 2016, in the matter of
Tender No. BADEA/ AWSB/OWSP/GoK /01 /2015 for Oloitoktok Watcr
Supply and Sanitation Project: Rehabilitation and Augmentation of

Oloitoktok Water Supply and Sewerage for Oloitoktok Town.

BOARD MEMBERS PRESENT

1. Paul Gicheru - Chair

2. Nelson Orgut - Member
3. Rosemary Gituma - Member
4. Tlussein Were - Member

IN ATTENDANCE
1. Philemon Kiprop - Sceretariat

2. Shelmith Miano - Secretariat




PRESENT BY INVITATION

Applicant 17-2016 - Magic General Construction Ltd

1. George Kamau
—Denisjuma
3. Akoko Donald

4. TeresaWambui

Advocate
Advocate

QS

Office Manager

Procuring Entity - Athi Water Services Board

1. Charles Njuguna
2. Gabriel Maina

3. Rose Nyaga

4, Jones Mwinzi

5. Ann Gacheri

6. Simon Mwaniki
7. Julius Serei

8. Emily Kyalo

9. Ceascer'lhure

10. Teddy Gichaba

Interested Parties

Unibee Construction Ltd

1.

2.

Geoffrey Maina

I‘rancis Kabuchu

Advocate

Pupil

Ag. CFO

SCM

sSro

SCDO

Engineer

Legal

lingineer, Runji& Partners

Engineer, Runji& Partners

Advocate

legal Assistant



3. Kimondo J. Maina - Dircctor
4.  Mosses Muturi - Engincer
ing. J. M. Macharia - MD,Machiri l.imited

THE BOARD'S DECISION

Upon hearing representations from the partics and the interested
candidate and upon considering the information in the documents

before it, the Board decides as follows:

BACKGROUND OF AWARD

INTRODUCTION

The Government of Kenya, represented by Athi Water Services Board
(AWSB) which is a state corporation und.cr the Ministry of Water and
Irrigation (MWI), reccived funding from the Arab Bank for liconomic
Development  in Africa (BADEA) for implementation  of  the
Rehabilitation of Water Supply and Sewerage for Oloitokitok ‘Town
Project. The Government of Kenya applied part of the proceeds from Lhe
fund for implementation of Oloitokitok Water Supply and Sanitation

project.

Advertisement

The invitation for bids was published in the “The Standard” and “I'he
Daily Nation” newspapers on 22nd October, 2015.The bids were to be
submitted on 3rd December, 2015 at 12 noon after a 40-days bidding

period.



Pre-Bid Site Visit

A pre-bid site visit was conducted on 5 November, 2015 as specified in

Clause 5.6 of the Instructions to Bidders.

Bid Closing/Opening
Qut of the No.58 l'irms that were_provided with the bid documents, a

No

6.

total of 14 No. firms submitted their bids by the deadline for bid

submission which was 31 December, 2015 at 12.00 noon.

Announced Bid Prices

The read out bid price (as entered in the Form of Bid) for cach bidder

and as announced in the order of bid opening is shown in, Table 2.2

bhelow.

| Name of Firm

Yomason

‘ Contractors [.td

- Machiri Limited

1 Abdulhakim

| Ah med

& Sons
Penelly

| Construction

i Lngincering Ltd

[ lee Construction

| [.kd

i
| Unibee

' Construction l.td

Bayusuf

Bid Price as read Disc. Rankin
Final Price
out(Kshs) (Vo) g
980,392,212.35
Nil 980,392,212.35 | 13
912,793,505.52 3% '887,173,642.75 |8
875,555,937.47 o
12% 875,555,937.47 | 7
845,223 494 38
Nil 845,223,494.38 |4
895,831,031.64 S
Nil 895,831,031.64 |10
679,738,830.15 - .
Nil 679,738,830.15 |1




e

. | Zamawa |

Construction Co.

Ltd

1,150,376,036

Vaghjiyani
linterprises

[imited

| 894,941 801+

Javaland

Contractors Ltd

732,399,907.00

10,

Telemart Ltd

| 853,885,591.78

14.

11.

- Magic  General

Njuca
Consolidated Cao.
I.td

924,354,671.36

Mil

Nil

Nil

Nil

| Nil

Newage
Developers &
Construction Co. !

Ltd

Contractors

NGM  Company
and Funan
Contractors  I.td

Y

Evaluation of Bids

| 920,777,640.98

868,021,884.25

838,044,823.68

' Nil

| 12.25%

Nil

1,217,815,832

894,941,801

732,399,907

853,885,591

924,354,671

920,777,640

868,021,884

838,044,823

4

9

G



PRELIMINARY EXAMINATION OF BIDS

I'he submitted Bids were examined to ascertain if all the required

documentation had been submitted and if they were in compliance with

the stipulated requirements of the Bid Documents.

Preliminary cxamination was aimed at determining Bids that were

complete, valid and substantially responsive to the requirements of the

Bid Documents and thercfore were to be considered for further

cvaluation.

I'he following items were examined:

1.

2

WO

Iigibility

. Duly signed better of Bid [in the required format and duly

signed by an authorised signatory]

. Duly signed/initialled pages of the bid where entries had

been made as required in I'TB Clause 20.2;
Duly scaled Power of Attorney;
Bid Sccurity of the specified amount in the specified form

and for the'specified validity period;

. Duly filled-in and priced Bill of Quantities [basic

completeness check only];

Duly completed Qualification Information TForm and
required attachments, and any other supplementary material
required to be colmplcted and submitted by the Bidder as
specified in the Bid Documents [basic completeness check
only];

Joint Venture Agreement in the case of a Joint Venture Bid;

Details of proposed Sub-Contractor for Photovoltaic System



10.No. of submitted Bid documents as required - onc original
Bid document and four matching copics organised in an
orderly manner;
11.Bid completed in the English language, as required;
authorised foreign language translations for some of the
requested documents were also checked.
Preliminary examination of the Fourtcen (14) Bids that were received
was carried out to determine if these were complete and responsive in

accordance with the requirements of the Bidding Documents.

Eligibility

The examination revealed the following;

. All Bidders were found to be from cligible countries;

. All Bidders were found to have no conflict of interest with (he
project as declared in their bid;

. All Bidders were duly registered legal entitics as per the submitted

registration documents.

Bid Security

l'ourteen Bidders submitted their Bids accompanied with a Bid Security
of 2% of the Bid Price as specified in the Bid Documents.] lowever,
Bidder No.7, Zamawa Construction Co. submitted an insurance bid
security  instead of an unconditional Bank Bid Sccurity as specificd in

the bidding document. The Bidder was therefore disqualified.

Completeness of Bids
. The Bids were further examined for completeness to verily if: Fhey

were complete;



. - [irasures, interlineations, additions or other changes made were
initialled by the authorised signatory to the Bid.

All bids were found compliant.

Substantial Responsiveness of Bids

—  Ihe Bids_were_ cxamined for substantial responsiveness as required in

the Bidding Document. The Bids were examined to verify whether they

conformed to all the terms, conditions and specifications of the Bidding

Document, without matcria.l deviation or reservation such as the

following:

. Any Dbidder objecting to bear required responsibilities and
liabilitics (i.c. performance guarantee, insurance coveragge, etc.);

. Any bidder taking exception to critical provisions such as
applicable laws, taxes and duties.

| he Tollowing non-contormities were found:

. Bidder No.7, Zamawa Construction Co. submitted an insurance
bid security  instead of an unconditional Bank Bid Security

. Bidder No. 9 did not attached a certificate of site visit and a power
of attorncy

. Bidder No. 10 did not submit a duly signed letter of bid and power
of attorney

. Bidders No. 13, Magic General Contractors, submitted incomplete

BoQs for Ablution Blocks - Pages 107 & 112 were missing.

e bidders were disqualified at this stage.



Results of Preliminary Examination

From the Preliminary Examination of Bids, the following Ten (10) out of
Fourteen (14) bids received were determined to be materially responsive
and therefore accepted for detailed qualitication, cvaluation and

comparison of their Bids.

* Bidder NO. 2 provided a discount of 3% in this l.otter of Tender giving
a corrected Tender Sum of Kshs 890,475,606.97

** Bidder No. 3 submitted a Tender sum of Kshs 875,555,937.47 which
included 12% discount in the BoQ summary. ‘Therefore the corrected

Tender sum was Kshs 1,060,904,651.00

DETAILED EVALUATION AND QUALIFICATION

General
The Ten (10) Bidders that passed the preliminary qualification criteria

had their bids subjected to detailed evaluation.

Corrections of arithmetic errors and unconditional discounts
The Ten bidders (10) that passed to the preliminary examination state
were checked for arithmetic errors in accordance with Clausc 5.5 of the

Instructions to Bidders to arrive at corrected bid prices.

All the Ten (10) bidders had computational errors.



4.10 Results of Detailed Examination / Evaluation of Bids

Bid
~S/N Read out | Corrected Bid
lo.  Name of Bidder Price (KHz) Price (KHz)
| 1,096,122,124.0
1
Yomason Contractors L.td 080,392,213.35 |9
2 Machiri Ltd 887,173,642.75 | 890,475,606.97
" Abduthakim Ahmed Bayusuf & | 1,060,904,651.0
2 . 875,555,937.47
Sons 0
Pencelly Construction & N
(4 845,223 49438 | 869,719,747.63
ingincering
'5 " lee Construction Ltd 895,831,031.64 | 888,527,945.64
O Unibee Construction |.td .6'7.'23,.73&?,830.16 _-’760:—7:6—8—,9“7‘9—4; _
L ' 1,187,612,575.0
) 8 Vaghjiyani linterprises Limited | 894,941,801.00
1
1,048,031,059.4
11 Njuca Consolidated Co. Ltd 924,354,671.36
2
| | Newage Developers &
12 920,777,640.98 | 922,861,708.81
Construction Co. Ltd
838,044,823.68 | 901,396,205.41

i 14 | NGM & Funan Company Ltd




Post Qualification for a few bidders is sampled because of the long

list

A) BIDDER NO. 6: UNIBEE CONSTRUCTION LTD
Post-qualification evaluation has been carried out to contirm the
information for the bidder with the lowest price. Unibee Construction
Ltd was selected as having submitted the lowest bid price and therefore
it was subjected to a post-qualification cvaluation in order (o determine
to the Employer's satisfaction that the bidder was substantially
responsive and met the qualifying criteria specified in Section Vi,
Lvaluation and Qualification Criteria of the bidding document. PPost
qualification cvaluation was carried out f’ursuant to Section 1] of the
[valuation and Qualification Criteria and in compliance to the I'1Bs

clause 8.1.1

Eligibility
rCrlter;g _ R_equ;aen_t - Proposed
| Nationality | Nationality in | -The company is Kenyan

accordance with [TB | -registered in

8.1.1 2010

|
(From Arab, African or ‘ Meets the criteria

| African-Arab

Contractors)
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The bidder does not meet the personnel criteria

iquipment

Ihe bidder has confirmed availability of the following equipment as por

the requirement of the bidding document.

! Minimum  Assessed
Equipment Type and!Number Number
' No. | Characteristics required Required (in bid Remarks
. e sy 3 | Meots
1. | Wheel loader 2.0m? 11 | 2 criteria
e - | | Mt
2. Trucks/Tipper 15t 4 4 criteria
st s e et _ -, | N
3. Batching Plant 15m?/hr 1 | 0 proposcd
| Agitator Premix concrete | | Mccts
4. Irucks 4.5m? 2 | 2 criterna
| S S R £ SET o I S
S. : Compressor | Sm*/min 12 2 criteria
i Catcrpillar | | Mceels
0. Bulldozer D6 1 |2 criteria
| | | Mceots
7. Ylydraulic Eixcavator 1.5m? 2 3 criteria
| Vibration Roller | Meets
8. 10t 1 1 criteria



9.

0.

Generator | | [ Meets
200KV A 1 1 | criteria
| I Not
Waler Tanker/ Bowser | 15m? 1 0 proposed
“Meets
~ Waler Pumps . 2 5 i criteria

The bidder meets the equipment criteria; the two items not proposed

can be addressed at negotiation.

Conclusion

From the evaluation of linancial Resources, General and Specific
lixperience, Personnel, and  Equipment the firm was found Not
Qualified to undertake the rehabilitation and augmentation

Oloitokitok water supply and sanitation project.

BIDDER NO. 2: MACHIRILTD

Post-qualification cvaluation has been carried out to confirm the
information for the bidder with the Fifth lowest evaluated Bid Price.
Machiri ILtd was sclected as having submitted the Fifth lowest
evaluated bid price and therefore it was subjected to a post-qualification
cvaluation in order to determine to the Employer’s satisfaction that the
bidder is substantially responsive and meets the qualifying criteria
specified in Section VI, Evaluation and Qualification Criteria of the

bidding document. Post qualification cvaluation was carried out




Pursuant to Section [l of Evaluation and Qualification Criteria and in

compliance to the ['1Bs clause 8.1.1

Eligibility

Criteria Requiremcnt | Proposed !

Nationality Nationality in | ‘The firm was l_'cgislcred in
accordance  with ITB | Kenya in 18" Junc 2009,

8.1.1 . All directors are Kenyan.

(From Arab, African or | The bidder meets  the
African-Arab I criteria

Contractors) |
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6.

10.

11.

Equipment

|
b

i A Ii. |
b
ity :l

The bidder has confirmed availability of the following equipment s, per

the requirement of the bidding document.

Number

required

1 2.0m3

'Equipment Type and
| Characteristics
Wheel loader
Dump 15t |
Trucks/Tipper |

Batching Plant
Trucks

Compressor

Bulldozer

Hydraulic Excavator
Vibration Roller

Generator

' Water Tanker/ Bowser

Agitator Premix concrete |

4.5m?3
5m?/ min
Caterpillar
D6

1.5m3

10t

200KVA

15m?3

Water Pumps

Minimum !

1

1
. Assessed

Number

Required  in bid

1

.
Inv'_

Remarks

Mecets criteria

Mecets criteria

Meets criteria

Meoets crilerta

Moeols criteria

Meceels crileria |
Meets crileria
Mcoets critera
Meceets criteria
Meaoets critera

Meoels criteria



The bidder meets the equipment criteria

Conclusion

From the cvaluation of Financial Resources, General and  Specific
Expuerience, Personnel, and Equipment the firm was considered Qualified
to undertake the rehabilitation and augmentation Oloitokitok water

supply and sanitation project.



Analysis for Award of Contract

|
4 5!-'
P

1 P
Companies that pass the Financial Resources, General and Si::,cEq'lfltc

I"- k]
|

SN
Experience, Personnel, and firm’s Equipment evaluation arc: }f.; 2
No. Bid Contractor Deviation Ranking
No. Read out Bid Corrected Bid Y based
Price (Ksh) Price (Ksh) on P’rice
1 2 Machiri Ltd. 887,173,642.75 890,475,606.97 0.4 2
2 3 Abdulhakim 875,555,937.47 1,060,904,651.00 21.2 1
Ahmed
Bayusuf &
Sons.
3 8 Vaghjiyani  894,941,801.00 1,187,612,575.01 32.7 3
Enterprises
Limited.

According to the table above, it is noted that bidder No. 3 was the lowest,
but with a deviation in price of 21.2%. This margin of deviation (above the
contingency fund) was regarded as risky and would allegedly require all
rates to be reduced by 21.2% (including some preliminary items c.g
purchase of vchicles). However, bidder No. 2 with a deviation of 0.4%
presents was said to represent little risk since a single BoQ item would be

identified and amended in line with ITB clause 5.5.

1



In view of the above, the tender processing committee thus recommend
that Machiri Ltd be awarded the tender at a contract sum of Kshs
887,173,642.75 (Eight Hundred and Eighty Seven Million, One Hundred
and Seventy Three Thousand, Six Hundred and Forty Two and Seventy

Five Cents Only) inclusive of all taxes.

Recommendations for Award of Contract

in accordance with the ITB 9.1, it was recommended that the bid by
Machiri Ltd being the lowest evaluated bid, be awarded the contract for
Rehabilitation and  Augmentation of Oloitokitok Water Supply and
Sanitation Project at a contract sum of Kshs 887,173,642.75 (Eight Hundred
and Eighty Seven million One Hundred and Seventy Three Thousand
Six Hundred and Forty Three and Seventy Five Cents Only) inclusive of

all taxes,

THU TENDER COMMITTEE'S DECISION

. The Procurement Entity’s Tender Committee met on 29 February, 2016,
deliberated on the agenda and awarded the tender to M/s Machiri Limited
al a contract sum of Kshs 890,475,606.97 being inclusive of VAT and all

other taxes. .

1



THE REVIEW L

The Applicant M/s Magic General Construction Ltd filed the Reg uusL foor "
review No. 16 /2016 on 10t March, 2016 against the decision of tHe Ilf\ihi
Water Services Board (AWSB) challenging the award of Tendér No.
BADEA/AWSB/OWSP/GoK/01/2015 for Oloitoktok Water Suppll_y and
Sanitation Project: Rehabilitation and Augmentation of Oloitoktok Water

Supply and Sewerage for Oloitoktok Town to the successful bidder.

The Applicant in this Request for Review was represented by Mr., Ccorgv
Kamau, Advocate while the Procuring Entity was represented by Mr.
Charles Njuguna, Advocate. The successful bidder M/s Machiri Ltd was

represented by Eng. J. M. Macharia it's Managing Director
The Applicant sought for the following orders:

a) The decision of the Procuring Entity as conmmunicated by the letter
dated 31 March, 2016 be substituted with a decision of the Board
directing that theTender No. CONTRACT NO
BADEA/AWSB/OWSP/GOK-01/2015 for the Rehabilitation and
Augmentation of Oloitoktok Water Supply and Sanitation Project
be awarded to the Applicant.

b) The Procuring Entity be compelled to pay the costs to the Applicant

arising from/and incidental to this Application.

¢) The Board to make such and further orders as it may deem fit and
appropriate in ensuring that the ends of justice are fully met in the

circumstances of this Request for Review.

12



Both Counsel for the Applicant and the procuring entity made extensive
submissions before the Board while the successful bidder filed a written
rvap(;nsv dated 24" March, 2016 and which was filed with the Board on the
H}i'meﬂ:da_v. Eng. J. M. Macharia in addition to Fil_l_ing the written responsc

also made brief submissions before the Board.

The Applicant’s case

Il was the Applicant’s case as contained in the Request for review, the
supplementary grounds of review, the statement in support of the Request
tor Review and in the oral and the written submissions filed by Counsel
that the procuring entity advertised the tender for the Rehabilitation and
Augmentation of the Oloitoktok Water Supply and Sanitation project on

22nd October, 2015 with a closing/opening date of 314 December, 2015.

Counsel for the Applicant stated that pursuant to the said advertisement,
several bidders submitted their bids for the works and the bids later

underwent examination and the evaluation process.

[l was the Applicant’s further case that on or about 3¢ March, 2016 it
received a letter dated the same date notifying it that it's tender was
unsuccessful technically which the Applicant produced as annexture
"MGC1” to it's Request for Review. The Applicant stated that it was
however dissatisficd with the reason given in the letter since the reason
viven was vague and that on or about 10% March, 2016, the Applicant
wrote to the procuring entity seeking to know the specific reason why it's

i
tender was considered unsuccessful technically.  Counsel for the



Applicant stated that the procuring entity at first declined to pmvide the
o

reason/reasons whereupon the Applicant wrote a sccond reminder!to the

procuring entity which this time responded and stated that the l'oasoﬂfwji\-vlly\'

the Applicant’s tender had been adjudged as unsuccessful was because the
Applicant had submitted an incomplete Bill of Quantitics and, was
therefore disqualified during the preliminary examination of the bid and

considered substantially unresponsive.

Counsel for the Applicant however faulted the reasons given by the
procuring cntity both in the first and the sccond letter and stated that it
was not clear from a look at the two letters whether the Applicant had been
declared unresponsive at the preliminary or at the technical evaluation
stage. Counsel for the Applicant stated that a bidder under the law can
only be climinated at three stages namely, at the preliminary, technical or

the financial evaluation stage.

Counsel for the Applicant further submitted that by stating that the
Applicant’s bid was technically unsuccessful, it meant that the proguring,
entity had undertaken preliminary evaluation and found the Applicant’s
bid substantially responsive and that it was thercfore wrong for the
Applicant to turn around and state that it had found the Applicants bid
non-responsive at the technical evaluation stage while this was a matter

that should have been determined at the preliminary cvaluation stage.

The Applicant submitted that issucs of tender responsiveness are governed
by the Provisions of Section 64 of the Act and Regulation 47 of the

Regulations which lay out what the procuring entity which was whether

I



the Applicant had complied with all the mandatory requirements and
whether the tender had been submitted in the required format, whether it
was signed and whether the bidder had supplied enough copies of the

tender document.

Counsel for the Applicant submitted that the Applicant had not bcen
declared non-responsive for failing to comply with any of the above
mandatory requirements on responsiveness and contended that the
procuring cnlity’s decision lo consider whether two pages were missing
from the Applicant’s Bill of Quantities at the technical evaluation stage
contravened the Provisions of Section 66 of the Act which prohibits the
procuring entity from introducing or applying a criteria other than the
criteria set out in the tender document while evaluating the Applicant’s
lender as the presence or absence of pages from the tender Bills of
Quantities was not one of the cvaluation criteria set out in the tender

document.

Counsel for the Applicant further submitted that if the procuring entity
had strictly adhered to the law, then it ought to have considered the issue
of completeness of the Bill of Quantities at the financial evaluation stage by
taking into account the parameters set out under Regulation 50 of the

Regulations and applying them to the Applicant’s Bill of Quantities.

While still addressing the Board on the issue of the stage at which the
procuring entity ought to have considered the Bills of Quantities and the
consequences that would follow if some pages had not been included,

Counscl for the Applicant submitted while referring to clause 1.4 and 1.6 of

15



the preamble appearing at page 52 of the Blank tender document thit the
it

descriptions in the Bills of Quantities arc stated to be for the purpgsés of
e S

identification only and do not supersede the description in the condifipns

LY R L E
of contract, specifications or drawings. He stated that even if therd \/vasi al

departure from the Bills of Quantitics, this still left the Applicant with;an
obligation to abide by the contract once the Applicant was awarded the

same in line with the specifications and the drawings.

He further argued that the scparation of the works under the Bill of
Quantities was for convenience in tabulating quantitics in pricing but
cannot subdivide the actual work and more importantly the whole of the

works must be considered in pricing items under the Bills of Quantitics.

It was the Applicant’s further case that notwithstanding all the foregoing,
Clause 1.6 of the preamble to the Bills of Quantitics envisages a situation
where a bidder could omit to insert a rate, price or a sum in the Bill of
Quantities in which event the omitted rate, price or sum would not be paid
for but would be deemed to be covered by other rates or prices inserted in

the Bill of Quantities.

Further to the above submission, Counscl for the Applicant stated thal

where a bidder such as the Applicant fails to include a page in the Bill of

Quantitics then this can only amount to the bidder omitling a rate, prin Or
sum from the contract Bill of Quantitics and was thercfore not a ground for

declaring a bidder’s bid as being non-responsive.

16
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Mr. Kamau stated that the value of the omitted works was approximately
[.5 Million Kenya Shillings or thercabouts against its tender price of Kshs.
568,021,884.25 and that the decision to exclude the Applicant from
proceeding further on account of the two missing pages in the Bills of
Quantities resulted in the awarding of the subject tender to a bidder who
had offered a higher tender price and would result into a loss of funds to
the public and was therefore contrary to the Provisions of Section 2 of the

Acl and Article 227 of the Constitution.

On the issuc of price, Counsel for the Applicant submitted that the
Applicant was the lowest evaluated bidder as it had quoted a price of Kshs.
568,021,884.25 which was lesser than the sum of Kshs. 887,173,642.75 at

which the tender was awarded to the successful bidder.

Counsel for the Applicant therefore urged the Board to allow the
Applicanl’s Request for Review in terms of the prayers set out in the

Request for Review.

The procuring entity’s response

The procuring entity opposed the Applicant’s case and relied on it's
writlen response together with both the written and the oral submissions
made by Mr. Charles Njuguna learned Counsel for the procuring entity. It
was the procuring entity’s first line of submissions that the project the
subject matter of this Request for Review was to be funded through funds
recetved by the Government of Kenya from the Arab Bank of Economic

Development in Africa (hereinafter referring to as BADEA) to the extent of

17
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82.5% while the balance of the funds would come directly flqm tho_

Government of Kenya., He referred the Board to an alleged fmahm;ﬁgj

i
agrecment between the Government of Kenya and the said donmr and

submitted that in terms of the fmancmg agrcement, the pmccdurv.

applicable was sct out in the BADEA Guidelines and thal by virtue of the
Provisions of Sections 6(1) and 7(1) of the Provisions of the Public
Procurement and Disposal Act 2005 including the Regulations made

theredunder are ousted.

Mr. Njuguna stated that the guidelines provided for among other things
the manncr of tender preparation and approval, advertisement, bid
opening, cxamination of bids, evaluation of bids, domestic preferences and
award of contract. Counsel for the procluring entity further submitted
under bullet 3 of the procuring entity’s written submissions that anv
complaints by the bidders should have been addressed to the Disputes
Review Board set out under BADEA International Competitive Bidding

Procedures as provided for under Clause 9.6 of the tender document.

He stated that a reading of the BADEA guidelines and the provisions of the
tender document would show the existence of a conflict between the sdid
guidclines and the provisions of the Act and the Regulations made
thereunder and that the conditions in the guidelines therefore ought to

prevail.

Fe further submitted that the process of bid opening, evalualion and
award of contract is provided for under Clausc 4 of the BADEA guidelines

and that under Clause 4-5 of the guidelines, the procuring enlity was

18



reguired to ascertain among other things that Arithmetical computations
are - correct, the bids were substantially responsive to the bidding
documents, that the tenders are accompanied by the required sccuritics,
that the tenders are properly signed and are otherwise generally in order.
Counsel for the procuring entity further submitted that the procuring
entity was  required  to reject any bid which was not substantially

responsive.

Counsel for the Applicant submitted that the only reason why the Bid by
the Applicant was rejected was because the bid submitted by the Applicant
did nol have pages 107 and 112 of the Bill of Quantitics for Ablution
Blocks. He referred the Board to pages 106 and 108 of the Bills of
Quantitics and stated that the closing figure at page 106 which was the
opening figure at page 108 was the sum of Kshs. 292,300 demonstrating

that the bidder had deleted page 107 of the Bills of Quantities.

He also referred the Board to pages 111 and 113 and stated that the closing
and opening figures at the said pages was Kshs. 2, 589,970 respectively and
stated that this was a demonstration that the bidder had deleted page 112
of the Bill of Quantities from it’s bid that it had submitted to the procuring
cnlity.

It was the procuring entity’s casc that by virtue of the two missing pages in
the Bill of Quantities, the Applicant’s bid did not conform to all the

mandatory requirements in the tender document and cited the Provisions

of Clause 5(2) (4) and 6(2) as a basis for that submission.

19



Counsel for the procuring entity buttressed his submissions on the issuc of
responsiveness by submitting that the Applicant’s bid had been properly
rejected in accordance with the Provisions of Section 64 of the Act as the
Applicant’s tender document had not complied with all the mandatory

requirements in the tender document.

Turning to the issue of Section 66 of the Public Procurement and Disposal
Act and Regulations 47, 49 and 50 of the Public Procurement and Dispaosal
Regulations 2006, Counsel for the procuring entity submitted that the said
Provisions of the Act and the Regulations were not applicable to this case
since the examination and the evaluation of Bids all the way to the award
of contract was governed by the BADEA guidclines for the procurement of

goods and contracting for execution of works.

The successful bidder’s case

In a bricf response to the submissions made by Counsel for the Applicant,
Eng. J. M. Macharia on behalf of the successful bidder fully associated
himself with the submissions made by Counsel for the procuring enlity
and urged the Board to rely on th¢ successful bidder's written
memorandum of response. He stated that he trusted that the Board would
consider the matter and give an appropriate decision since il was the

specialised body created for determining this kind of disputcs.




The Applicant’s response to the procuring entity and the successful

bidder’s submissions.

ln.a-bricf_response to the subniissions made by Counsel for the procuring

entity and by the successful bidder particularly on the application of the
BADEA guidelines, Counsel for the Applicant reiterated that the
Provisions of Scction 6 and 7 of the Act did not oust the jurisdiction of the
Board to hear the Request for Review. Counsel for the Applicant thercfore
stated that the Provisions of the Act the Regulations and the tender
document were applicable to this case. He argued that the Applicant’s case
was based on a breach of the Provisions of the tender document and it did
hot therefore malter whether or not the BADEA guidelines were applicable

Or not.

Counsel for the Applicant finally submitted that the procuring entity’s
Jssertion that Sections 66 of the Act and Regulations 47, 49 and 50 were
inapplicable was contradictory since Counsel for the procuring entity was
also secking to rely on the said Provisions of the law in some parts of his
wrilien and the oral submissions and cited Scction 66 of the Act as onc of

the Provisions the procuring entity was relying upon.
Ho therefore urged the Board to allow the Request for Review as prayed.

THE BOARD'S DECISION

The Board has considered the Request for Review, the supplementary
srounds of Review, the procuring entity’s and successful bidder’s written

response and the oral submissions made before it together with the original
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tender documents, the tender evaluation reports together with the other

original documents supplied to the Board by the procuring entity.

It is clear from a totality of the examination of the submissions made and
the documents placed before the Board by the parties that this Request for
Review, all the grounds of review and the responses filed thereto can be

consolidated into two issues namely:-

i) Whether the Provisions of the Public Procurement and Disposal
Act and the Regulations made thereunder are applicable to this

procurement or the Procurement was entirely governed by the

BADEA guidelines.

ii) Whether the procuring entity breached the provisions of the
Sections 64 and 66 of the Public Procurement and Disposal Act and
Regulations 47, 49 and 50 of the Public Procurement and Disposal
Regulations as contended in grounds 1, 2, 3, 4, 5, 6 and 7 of the

Applicant’s Request for Review.

ISSUE NO. 1

Whether the Provisions of the Public Procurement and Disposal Act and
the Regulations made thereunder are applicable to this procurement or

the Procurement was entirely governed by the BADEA guidelines.

On the first issuc framed for determination, it was the procuring entity's
case that the procurement the subject matter of this Request for Review

was donor funded and that by virtue of the Provisions of Sections 6 and 7

il



ol the Public Procurement and Disposal Act, the Provisions of the Act and

the Regulations made thereunder were ousted.

Counsel for the procuring entity stated that in this particular case the
examination, cvaluation and the award of this tender was entirely
governed by the BADEA gujdelines and procedurcs pursuant to the
linancing agreement between the Government of Kenya and the Arab Bank

ol Econaomic Development in Africa (BADEA).

It was the procuring entity’s further contention that any complaints by
bidders should have been addressed to the disputes Review Board set up
under the BADEA International Competitive Bidding procedures as

provided for in clause 9.6 of the tender document.

e Applicant opposed the position taken by the procuring entity as
already stated in the outline of the parties arguments in this decision.
Counsel for the Applicant submitted that the subject procurement was
guided by the Provisions of the Act, the Regulations and the tender
document. He stated that even without looking at the BADEA guidelinces,
a look at the Provisions of the tender document, the Act and the
Regulations demonstrated that the procuring entity had no basis in

declaring the Applicant’s tender as bcing non-responsive.

Counscl for the Applicant further submitted that whereas the procuring
enlity kept on insisting that the applicable instrument to this procurement
were the provisions of the BADEA guidelines, there were several

references by the procuring entity to the Provisions of the Act which
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defeated it's argument that the BADEA guidelines entirely governed this

procurcment.

The Board has considered the rival arguments made by the parties on this
issue and finds that although the procuring entity referred the Board to a
financing agreement between the Government of Kenya and BADEA, the
procuring entity did not provide a copy of the said agreement to the Board.
The Board has gone though the bundle of documents placed before it by
the procuring entity and finds that the only document that suggested Lthat
part of the funds to finance the subject project would be from the proceeds
of funds from BADEA was the no objection letter dated 17t February, 2016
where BADEA was informing the procuring entity that it had no objection
to the award of the tender to the successful bidder and that it's contribution

towards the project would be 82.5% without tax.

In addition to failing to provide the financing agreement, the Board has
additionally gone through the documents placed before it and was unablo
to trace the BADEA guidelines as part of the bundle of documents placed

before it by the procuring entity.

In the absence of the financing agreement and the BADEA guidelines, the
Board is therefore unable to ascertain the terms of the two documents and
whether any of the provisions of the said documents is or are in conflicl
with any of the Provisions of the Act or the Regulations for the purposes of
determining whether the said agreement and the guidelines oust or should

prevail over the Provisions of the Act and or the Regulations,



In addition to the above findings, it is also clear from the no objection letter
dated 17t February, 2016 that the contribution by BADEA towards the
subject procurement was to the extent of 82.5% of the contract valuc
withoul tax. The balance of 17.5% of the funding was to be provided by the
Government of Kenya. This thercfore implies that public funds would be

utilised in carrying oul the project,

I'he Board has previously held as demonstrated by the case of Webb
Fontainne Group F2 - LLC -vs- The Kenya Revenue Authority PPARB
No. 27 of 2015 that where public funds are to be utilised in funding a
project, then the Provisions of the Act and the Regulations madc

thereunder are applicable to the subject procurement.

Section 3 of the Public Procurement and Disposal Act 2005 defines Public

lunds as follows:-

“Public funds has the meaning assigned to it in the Exchequer and
Audit Act and includes wmonetary resources appropriated to
Procuring Entities through the budgetary process as well as extra
budgetary funds, including grants and credits put at the disposal of
procuring entities by foreign donors and revemues of Procuring

Entities”.

The Board finds that from the definition of Public funds as set out in
Section 3 of the Act, grants and credits are defined to be part of what

constitutes public funds under the Provisions of the Act and the procuring
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entity’s contention which was supported by the successful bidder is not

therefore correct.

The Board wishes to further state that subject to the terms of the finand ing
agreement, the Board has jurisdiction to entertain disputes arising from o
Procurement involving Public funds including negotiated grants and loans
and that the Provisions of Sections 6(1) and 7(1)} of the Public Procurement
and Disposal Act 2005 only relate to the resolution of any conflict that mav
arise between the Provisions of the Act and the donor conditions. The
Board while considering such cases will therefore consider cach case based

on it's own particular facts and circumstances.
These two Provisions of the Act stipulate as follows:-
Section 6(1)

“Where any Provision of this Act conflicts with any
obligations of the Republic of Kenya arising from a treaty or
other agreement to which Kenya is a Party, this Act shall

prevail except in instances of negotiated grants or loans.
Section 7(1)

“If there is a conflict between this Act, the Regulations or any
directions of the Authority and a condition imposed by the
donor of funds, the condition shall prevail with respect fo u

Procurement that uses those funds and no others.
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(2) This Section does not apply if the donor of the funds is a
Public Entity.

It is clear from a plain reading of Sections 6 and 7 of the Act that the said
Provisions do not state that the Board does not have jurisdiction to hear
and determine a Request for Review where the source of the funds is a
negotiated grant or a loan.  The two provisions of the Act however provide
for the mechanism for the resolution of a conflict in case of the existance of
wuch a conflicl between the Provisions of the Act, the Regulations or any
dircetions of the Authority and the conditions imposed by the donor of
funds or a negotiated grant or loan in which event the condition by the

donor would prevail.

The Board has also perused the Blank tender document headed Appendix
to Tender which defines the Governing law for the purposes of this tender
as the laws of the Republic of Kenya It is a matter of public knowledge that
e Constitution, The public procurement and disposal Act and the

Regulations made thercunder form part of the body of the laws of Kenya.,

On the contention that any complaints by the bidders should have been
addressed to the Disputes Review Board set up under the BADEA
international Competitive Bidding procedure, the Board has perused the
Provisions of Clause 20 on claims, disputes and Arbitration appearing at
pages 21 to 23 of the blank tender document and which falls under the
general heading “conditions of contract” and finds that the clause deals
with post award disputes arising after the award of the tender has been
made and a contract entered into. The said Clause does not therefore deal
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with disputes arising in the course of examination, cvaluation and the
award of the tender which is governed by the Provisions of (he
Constitution, the Act and the Regulations made thercunder together with

the tender document.

Bascd on all the foregoing findings thercfore, the Board finds that the
Provisions of the Constitution save for parts IIl and XV of the Public
Procurement and Asset Disposal Act No. 33 of 2015, the Provisions of (he
Public Procurement and Disposal Act 2005 and the Provisions of the Public
Procurement and Disposal Regulations 2006 arc applicable to the dispule
now before the Board and the Board will therefore proceed to determine
the substantive dispute before it based on the said Provisions of the faw

and the contents of the tender documents,

ISSUE NO. I1

Whether the procuring entity breached the provisions of the Sections 64
and 66 of the Public Procurement and Disposal Act and Regulations 47,
49 and 50 of the Public Procurement and Disposal Regulations as

contended in grounds 1, 2, 3, 4, 5, 6 and 7 of the Applicant’s Request for

Review.

On the second issuc framed for determination, it was common ground
during the hearing of this Request for Review and as has alrcady been
highlighted by the Board while setting out the respective partics cases thal
the Applicant was declared unsuccessful technically because pages 107 and
12 were missing from the Bill of Quantitics forming part of it’s tender

document.



Fhe question that the Board therefore needs to answer is whether it was
proper for the procuring entity to declare the Applicant’s tender as having
been unsuccessful technically on account of the two missing pages in the

Bill of Quantilics.

The Board has considered the rival submissions made by the parties
together with the blank tender document and tender document submitted
lo the procuring entity by the Applicant. The Board has also considered
the evaluation report and finds that a total of 14 firms submitted their bids
after which the procuring entity carried out a first preliminary examination
ol the bids to ascertain if all the required documentation had been
submitted. During this first preliminary cxamination, eleven parameters
were examined and the Appliclant‘ was determined responsive during this

stage of examination,

Upon completion of the first preliminary examination, the procuring entity
carried out a second preliminary examination to determine what it called
substantial responsiveness.  All the bids that had passed through the first
Preliminary examination were subjected to this second stage and it is at
this point that the Applicant’s tender was declared non-responsive on the
eround that the Applicant had submitted an incomplete Bill of Quantitics
and was not thercfore subjected to the next stage of evaluation. Four other
bidders were declared non-responsive and ten firms were recommended to

proceed to the next stage of evaluation.

The Board has examined the blank tender document used in this

procurement and finds that unlike the conventional tender documents
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used in procuring the services of this nature, the tender document in this
case did not explicitly provide for a criteria to be used in carrying out the
prcliminary evaluation of the tenders and did not provide a schedule of the
mandatory requirements as is the norm. The tender document however set
out in various clauses and parts of the documents several criteria that were
relevant to the determination of the issue of the stage of examination and
evaluation of the tender Bill of Quantitics and the consequences of the
omission of any item from the Bill of Quantitics of particular significance
and owing to the nature of the dispute before the Board arc the contents of
the Bill of Quantities and the preamble thereto. The preamble to the Bill of
Quantities and the schedule of dayworks inter-alia provided as follows at

clauses 1.1, 1.5 and 1.6.

1.1. These Bills of Quantities form part of the Tender docunents and is to
be read in conjunction with the conditions of contract, specifications

and drawings.

1.5. The Bills of Quantities have been separated into portions of the works
for convenience in tabulating quantities and in pricing. They are not
intended to subdivide the actual works and the whole of works must

considered when pricing various items in the Bill of Quantities

1.6. A rate and price or luinp sum shall be inserted in INK against cach
item in the Bills of Quantities and schedule of Dayworks whether

quantities are stated or not. Items against which no rate, price or Suni

is entered by the Tenderer will not be paid for when executed, but will




be deeined to be covered by other rates or prices inserted in the Bills of

Quantities.

IUis clear from the above provisions of the tender document that the main
cmphasis in the Bills of Quantitics was the issue of pricing which is an
aspect that goes into the financial evaluation of the eventual price at which

the tender would be awarded. -

Fhis fact is reinforced by the provisions of clause 5.5 of the tender
document which set out how the eventual tender sum would be
determined. The said clause 5.5 of the instructions to tenderers appearing

al page 7 of the blank tender document provides as follows:-

55:  The total tender sum entered in the Bills of Quantities and the Form
of Tender shall be deemned to be the basis of the Tender. In cases of
error of addition or extension and the consequent corrected tender
suut is lower than the above total tender sum then the corrected
tender sumt shall be deented to be the total tender sum upon which

the Contract Agreenment shall be based.

If the corrected tender sum is higher than the total tender sum, then
the original total tender sum shall be deemed to be the total tender
s upon wiiich the Contract Agreement shall be based. In case of
errors the rates where such errors occur shall be altered accordingly

to nmeet the Total Tender Suin.

Where the Engineer at his sole discretion considers that the items in

which errors occur cannot be suitably altered the Engineer may then
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alter any such rates that he deems to be applicable in order to meet

the Total Tender Sum.

In addition to being a financial component of the tender, the Board also
finds that based on the Provisions of Clauses 1.1, 1.5 and 1.6 of the
precamble to the Bills of Quantitics, the Bill of Quantitics was a basic
completeness check only and further that under Clause 1.6 of the preamble
to the Bill of Quantities, the fact that a bidder had omitted to price some

item this could not affect the substantial responsiveness of its tender.

Further under the provisions of clause 1.6 of the preamble to the Bills of
Quantities the consequence of a bidder failing to indicate the rate, price or
sum in the Bills of Quantitics would be that such a bidder would not be
paid for the omitted items when exccuted but those items would be
deemed to be covered by other rates or prices inserted in the Bills of

Quantitics.

The Board thercfore finds that the procuring entity acted in crror in
treating the issue of examination and the cvaluation of the Bills of
Quantitics at the preliminary evaluation stage or as a criteria for
determining the substantial responsiveness of the Applicant’'s Bid.  An
examination and an evaluation of the rates, prices or the sums in the Bill of
Quantitics ought to have been done at the financial evaluation stage and
the omission of an item from the Bill of Quantitics including missing pagces
ought not to have resulted in a bidder being declared unsuccessiul

technically.



The Board therefore holds that the procuring entity ought not to have
declared the Applicant’s bid as unsuccessful on that ground and ought to
have evaluated the price set out in the Applicants Bill of Quantities at the
(inancial evaluation stage and if it found that the Applicant had omitted to
price any items then the said items ought to have been deemed to have

been covered by the rates or prices inserted in the Bills of Quantitics.

In addition to the above findings, the Board has examined the manner in
which the procuring entity carried out the financial evaluation of the
tenders which made it to the financial evaluation stage and finds that there

were glaring defects in the way the entire exercise was carried out.

One illustration of the glaring defects was the manner of evaluation and
the award of the tender to the successful bidder. The tender opening
minutes, the tender processing committee minutes and those of the tender
committee show that during the tender opening, the price indicated as
having been read out at the tender opening was Kshs. 912,793,505.52. The
lender processing committee evaluated that price and arrived at the final
price of Kshs, 887,173,642.72 and recommended to the tender committee

that the tender be awarded to the successful bidder at that price.

A perusal of the evaluation report under the heading “analysis for award
of contract” shows that the figure indicated as having been read out at
financial opening for the successful bidder was Kshs. 887,173,642.75 while
the corrected bid price was Kshs. 890,475,606.97. A perusal of the form of
ender and the minutes of the tender opening however show that this was
not lactually correct. The tender processing committee also appeared to
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have substantially altered the tender prices submitted by two other bidders |
namely; M/s Abdulhakim Ahmed Bayusuf and sons Ltd from the sum of
Kshs. 875,555,937.47 to Kshs. 1,060,904,651.00 and that by Vaghjivani
Enterprises Limited from the sum of Kshs. 894,941,801 to the sum of Kshs.

1,187,612,575.01.

The alleged new figures were calculated and arrived at on the basis of the

analysis of award which was worked out as follows:-

Bid | Contractor | Read our Bid | Corrected  Bid | Deviatjon Ranking
No. | No. | ' Price(Ksh.) Price (Ksh.) [ % based  on
- ' price
Lo |2 [ Machiri T.id 887,173.642.75 | 890.475.606.97 | 0.4 2
2. '3 | Abdulhakim | 875.555.937.47 | 1.060.904.651.00 | 212 !
! Ahmed  Bayusuf |
I |
& Sons
3 8 Vaghjiyani " 894,941,801.00 | 1,187,612.575.01 | 32.7 3

Enterpriscs - !

| | Limted i

The tender processing committee observed as follows after ca rrying out the

analysis:-

According to the above table, it is noted that bidder no. 3 is the lowest but
with a deviation (above the contingency fund) is regarded as risky and woill
require all rates reduced by 21.2% (including sum preliminary items e.¢

purchase of vehicles). However bidder no. 2 with a deviation of 0.4%



presents little risk since a single Bill of Quantities item will be identified

cned amended i line with I'TB Clause 5.5.

Lhe_result of this aclion by the procuring entity was that the third bidder’s
bid price was escalated by over Kshs. 292,670,774.01 under the quize of
devialions which the procuring entity appeared to have equated to
correction of errors. This in turn resulted in the final figures awarded to

the bidders varying from the offers as submitted in the form of tender.

\While the Board appreciales that a procuring entity can correct errors and
minor deviations, the Board respectfully finds that the action by the
procuring entity went against the letter and the spirit Regulation 50 of the
Public Procurement and Disposal Regulations 2006 which the procuring

enlity was bound to comply with.

I'he Board finds that under Regulation 50, a procuring cntity can only
correcl a minor deviation but not alter the substance of a tender. A
doviation of Kshs. 292,670,774.01 cannot be described as a minor deviation

bul a significant subslantive correction,

I Board has also examined the entire tender document and finds that
nowhere in the said document did the procuring entity provide for a
financial criteria for determining the percentage of deviation or using it in
cscalating prices for other bidders.  All that the procuring cntity was
required to do was to take the prices submitted in the forms of tender and

apply the relevant criteria set out under Regulation 50 of the Regulations.
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The procedure used by the procuring entity is therefore in the Boards view
uncertain and leaves room to the possibility of arbitrarines and il is in
order to eliminate such a possibility that the law recognizes the supremaéy’

of the form of tender.

The Board has severally upheld the supremacy of the form of tender,  In
the case of Alfatech Contractors Ltd -vs Kenya National Highways
Authority (PPRBA NO. 38 of 2009) the Board stated the importance and
the primacy of the form of tender in any tender process in the following

words:-

“The Board holds that the form of tender is the document which the
offer is communicated to specified employer. It is the offer that the
procuring entity would consider and either accept or reject. The
Board finds that the form of tender is a very vital document wliicl
communicates every essential information, based on whiclh a
contract is created. In this case the Applicant did not fill in thie Formn
Tender the name of the procuring entity, in its name as the addressec
nor did it fill in the date. Consequential the Board finds thal these
omissions were serious and hence the procuring entity was right in

disqualifying the Applicant at the Preliminary Evaluation Stage”.

This ground of the Applicant’s Request for Review therefore succeeds and

is allowed.

The Board finally wishes to state that a look at the evaluation report in this
particular casc contains obvious errors which would have been avoided

had the tender processing committee and the tender commitlee acted
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diligently and in accordance with the law and the criteria sct out in the
tender documents. This lack of diligence has in cffect caused a delay in the

implementation of this project which is of great public importance.

While the Board will not altow the Provisions of the law to be flouted the
Board is also alive to the need to complete this procurement within the
shorlest possible period of time and will therefore endeavour to strike a

balance between the above two objectives in it's final determination.

FINAL ORDERS

Inview of all the foregoing findings and in the exercise of the powers
conferred  upon it by the Provisions of Scction 173 of the Public
Procurement and Assct Disposal Act No. 33 of 2015 the Board makes the

following orders on this Request for Review.

a) The Applicant’s Request for Review dated 10t March, 2016 be and

is hereby allowed.

b) The procuring entity’s decision awarding the tender the subject
matter of the Request for Review to the successful bidder be and is

hereby annulled.

¢) The procuring entity’s decision declaring the Applicant’s tender as
unsuccessful as communicated vide the procuring entities letter
dated 3¢ March, 2016 is hereby set aside and annulled and the
. procuring entity is directed to subject the Applicant’s tender to
financial evaluation alongside those of the three bidders who made

it to the financial evaluation stage.
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d) The procuring entity shall complete the re-evaluation process
including the making of the award of the subject tender within
Fourteen (14) days from the date hereof and shall inform and
provide the secretary of the Board with the evidence of compliance

with the Board's orders within Fifteen (15) days from today’s date.

e) The Board hereby directs that in carrying out the financial re-
evaluation exercise, the procuring entity shall Act in stricl
compliance with the provisions of Section 66(4) of the Act and
within the parameters set out under Regulation 50 of the Public

Procurement and Disposal Regulations 2006.

f} In view of the nature of the orders made above, cach party shall

bear it’s own costs of this Request for Review.

Dated at Nairobi this 30" day of March, 2016.

CHAIRMAN SECRETARY
PPARD PPARDB






